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Abstract. In many U.S. states, Republican lawmakers are working to restrict how children can learn
about racism. This article puts these efforts in context as part of a larger phenomenon of denial, which
is integral to the social construction and maintenance of white supremacy. Denial has long been
embedded in the constitutional framework that all but reversed Brown v. Board and that keeps schools
racially segregated today. Using case studies of three education justice movements, I argue that nonreformist steps toward antiracist education law require challenging denial with interpersonal and societal
change in service of radical structural transformation.
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INTRODUCTION
In January 2021, I attended a virtual town hall in support of antiracist education reforms at
my high school.1 One speaker, a white woman, opposed the reforms.2 In her view, systemic racism was
“a fictitious enemy,” police killings were “preventable” by “individual choices and responsibility,” and
the “supposed free press” was peddling an overly emotional “race narrative.”3 Other speakers shared
personal experiences of racism in the school district, but she viewed the town hall as “pushing an
agenda into our schools based off of falsehoods.” 4 She also said she wasn’t racist. “I completely and
utterly condemn any and all forms of racism and any claims of superiority of one group over another,”
she avowed. “We’re all created equal by our creator with unalienable rights, and that’s how I view
everyone, and I love all of you.”5
As I thought more about this woman’s comments in the days after the town hall, my initial
anger shape-shifted into something heavier. Her insistence on her non-racism reminded me of COVID19 patients who died denying the disease was real.6 Like them, she was deluded, dissociated, nonsensical,
and making a crisis worse by pretending it wasn’t happening. Ultimately, unwittingly, she was
demonstrating exactly why antiracist education is so needed.

1

West Lafayette Coalition for Antiracist Education, Diversity and Antiracism Town Hall (Jan. 26, 2021),
https://www.wlcare.org/townhall [https://perma.cc/3HTL-F8XZ]. The proposed reforms included a more inclusive
curriculum, an investigation of racial bias in school discipline, changes to hiring and professional development, and an end to the
school’s contract with police. Letter from eight hundred two alumni to Rocky Killion, Superintendent, West Lafayette
Community School Corporation (June 18, 2020), https://static1.squarespace.com/static/5ef4fb1d5d84d010a82692b5/t/
6010e2060d99bc5fd8ba5643/1611719175177/WL+CARE+Letter.pdf [https://perma.cc/4JWJ-XZYZ].
2
WL CARE Town Hall Statement Transcripts at 6–7, 28–29 (Jan. 26, 2021), https://www.wlcare.org/townhall
[https://perma.cc/T34V-4U2Q] (select “Transcript of All Statements”).
3

Id. at 6–7.

4

Id. at 7.

5

Id. at 7.

6

Paulina Villegas, South Dakota nurse says many patients deny the coronavirus exists — right up until death, WASH. POST (Nov.
16,
2020),
https://www.washingtonpost.com/health/2020/11/16/south-dakota-nurse-coronavirus-deniers/
[https://perma.cc/UGT3-8UA3];
Jodi
Orth
(@JodiOrth),
TWITTER
(Nov.
14,
2020,
7:32
PM),
https://web.archive.org/web/20220108121251/https://twitter.com/JodiOrth/status/1327771329555292162
[https://perma.cc/V9GF-HVUZ]. This phenomenon persists. Andrea Salcedo, Doctor who has lost over 100 patients to covid says some
deny
virus
from
their
deathbeds:
‘I
don’t
believe
you’,
WASH.
POST
(Sep.
24,
2021),
https://www.washingtonpost.com/nation/2021/09/24/michigan-doctor-plea-unvaccinated/
[https://perma.cc/GDT378EX].
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AFTER DENIAL
There is a “cruel irony”7 in professing non-racism while opposing antiracist progress and
silencing testimonies of racialized harm. The rhetoric I heard at the town hall was a striking example,
but it is far from unique. Denial is deeply embedded in education law. The constitutional framework
that reinstated school segregation after Brown v. Board of Education8 and that keeps schools racially
segregated today both endorses and enforces denial. Moreover, denial is now being overtly mandated
in many states as “anti-CRT” laws attempt to limit what children can learn about racism. This is a crisis
of law and ideology; responses cannot come from within law alone. Education law scholars should
draw on insights from critical race theorists and antiracism practitioners who have recognized and
challenged denial as an ideological problem, and we should collaborate with education justice
movements to enact radical change.
In Part I, I describe denial as an ideology that is both adopted and perpetuated by law,
particularly education law, and I argue that non-reformist change is necessary. In Part IA, I synthesize
literature from multiple disciplines to describe how denial operates and how it upholds the social
construction of whiteness and racial hierarchy. In Part IB, I trace how denial became entrenched in the
legal frameworks that keep schools segregated and that attempt to limit how children can understand
racism. In Part IC, I argue that radical changes are needed. I introduce the abolitionist framework of
non-reformist steps as contrasted with reformist reforms, and I propose applying this framework in
the context of education justice. Specifically, I argue that non-reformist change in the education context
requires rejecting entrenched denial and working ideological and social change in service of radical
structural transformation.
In Part II, I illustrate more concretely what it could mean to address denial as an ideological
problem, by giving examples of prescriptions that directly implement social, cultural change alongside
or in service of structural, policy, and legal change. In Part IIA, I describe the kind of interpersonal
antiracism interventions that “anti-CRT” laws attempt to ban. These interventions are sometimes
viewed as ineffective or surface-level, but I argue that when implemented effectively they should be
contributing to ongoing structural change. Moreover, in the school context, interventions like anti-bias
training for teachers and ethnic studies courses for students are an important part of what education
justice movements are demanding. In Part IIB, I analyze the work of three education justice
movements. I argue that these movements are enacting non-reformist change by refusing to legitimate
hegemonic denial and instead creating ideological, cultural, and structural transformation for an
antiracist future.
In Part III, I discuss three implications for education law scholars of understanding education
justice as a fight against denial. I argue that this framing pushes us to embrace a long view of education
law as shaping the ideologies and political choices of future generations. It also encourages an expansive
understanding of what “counts” as education law and a recognition that important choices are being
made at very local levels of decision-making. Finally, it invites us to take seriously the possibility that
challenging deeply held denialist ideologies directly through interpersonal, social change could be an
important part of the messy, ongoing process of changing education law for future generations.

7

Parents Involved in Community Schools v. Seattle School District No. 1, 557 U.S. 701, 798 (2007) (Stevens, J., dissenting)
(“There is a cruel irony in The Chief Justice’s reliance on our decision in Brown.”).
8

347 U.S. 483 (1954).
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I.

DEFINING THE PROBLEM: “THE HEARTBEAT OF RACISM IS DENIAL”

Ideologies of denial are deeply embedded in the legal frameworks that govern education. This
Part describes the problem and argues that radical, non-reformist change is necessary. First, Part IA
provides background on denial as an ideology that helps to construct and maintain white supremacy.
Part IB details two related legal frameworks that take up and reproduce ideologies of denial: the federal
constitutional framework that re-constitutionalized school segregation after Brown v. Board, and the
“anti-CRT” laws that are currently being enacted in many states to silence and chill antiracist education.
Finally, Part IC introduces the abolitionist framework of non-reformist steps as contrasted with
reformist reforms, and argues that non-reformist steps are needed to reach a future beyond denial. Part
II will then discuss how education justice movements are embracing non-reformist changes by
confronting denial in ideology and law.
A. Denial is integral to the social construction of racial hierarchy
Writers and scholars in many disciplines have described denial as an ideological phenomenon
that plays a central role in constructing and maintaining white supremacy. This section gives
background on the social construction of whiteness and race in general, how ideologies of denial
operate, their role in maintaining racist political and economic structures, and how they are both taken
up and perpetuated by law. Part IB will then describe in more detail how denial is embedded in the
federal and state legal frameworks that govern education.
To study the social construction of race is “to enter a world of paradox, irony and danger”
where “arbitrarily chosen human attributes shape politics and policy, love and hate, life and death.” 9
Constructed to justify and maintain white economic domination, race is inherently about power; racial
categories would not exist without racism.10 Moreover, whiteness specifically is a category that depends
on the existence of hierarchy; there is no neutral, non-oppressive whiteness.11 Law reifies socially9

MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES xiii (1986).

10

JOEL OLSON, ABOLITION OF WHITE DEMOCRACY xvii (2004) (“Race, then, is by definition a system of
discrimination, hierarchy, and power. . . . ‘The existence of races in a given society presupposes the presence of racism, for
without racism physical characteristics are devoid of social significance.’”) (citation omitted); Ruth Frankenberg, Local Whitenesses,
Localizing Whiteness, in DISPLACING WHITENESS 9 (Ruth Frankenberg ed., 1997) (“[I]t is not the case that an innocent racialness
was corrupted by a later ranking of races, but rather that race and racism are fundamentally interwoven.”); see generally CHARLES
W. MILLS, THE RACIAL CONTRACT (1997) (arguing that the social contract theories of philosophers such as Hobbes, Locke,
Rousseau, and Kant, though race-neutral, actually created a “racial contract” by implicitly and explicitly treating nonwhites as
lacking personhood); JOE FEAGIN, SYSTEMIC RACISM (2006) (examining how the racial stereotypes and views of earlier
generations of white Americans have given rise to white-on-black oppression in the United States today and are deeply embedded
in its social groups, networks, and institutions); IBRAM X. KENDI, STAMPED FROM THE BEGINNING (2016) (discussing how
segregationism, assimilationism, and antiracism have all played competing roles in shaping race in the United States and showing
how racist ideas continue to be prevalent in American society despite widespread beliefs of racial progress).
11
DAVID ROEDIGER, TOWARDS THE ABOLITION OF WHITENESS 13 (1994) (“It is not merely that whiteness is
oppressive and false; it is that whiteness is nothing but oppressive and false.”); see generally Cheryl Harris, Whiteness as Property, 106
HARV. L. REV. 1707 (1993); see IAN HANEY LÓPEZ, WHITE BY LAW 119 (2006) (“Roediger is correct that Whiteness has been
constructed as a series of myths about Whites and non-Whites. He is wrong, however, in thinking that White identity is therefore
empty: These myths form part of the content of White identity because people believe and act as if they are, and because our
social landscape looks as if they are.”).
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AFTER DENIAL
constructed categories;12 segregation and economic stratification lock in racial hierarchy. 13 Yet racial
formation is also ever-changing, contextual, relational, and intersectional; how race becomes real in
people’s lives depends on context and a myriad of other aspects of identity and experience. 14 For these
reasons, “race is better described as a verb than a noun, as production rather than destiny.”15
The system of white supremacy requires maintaining whiteness as a racial category. Ideologies
of denial play an integral role in this process. 16 Specifically, for people raced white to accept the racial
order as given requires denying that it has been and continues to be actively constructed. White people
often hold entire alternative belief systems about how inequality works, to imagine away their own
participation in systemic exploitation.17 To maintain these beliefs, they may refuse to hear
12
See generally Harris, supra note 11, at 1715–44 (documenting how the law abstracted and formalized the system of
social subordination in which those who claimed whiteness gained liberty and citizenship through genocide and enslavement in
the early Republic); HANEY LÓPEZ, supra note 11 (analyzing how law simultaneously draws from the social constructions of race
and itself defines racial identities).
13

See generally DARIA ROITHMAYR, REPRODUCING RACISM (2014). Professor Monica Bell describes segregation as a
multifaceted form of “racial hierarchy maintenance” encompassing “uneven geographic distribution of ethnic groups across a
coherent geographic area (separation), and the movement of marginalized ethnic groups into identifiable and stigmatized enclaves
(concentration), in order to establish and reproduce hegemonic racial hierarchy (subordination), to control and economically
exploit disadvantaged groups, and hoard social and political opportunity for advantaged groups (domination).” Monica C. Bell,
Anti-Segregation Policing, 95 N.Y.U. L. REV. 650, 659–60 (2020). Historian John Cell has explained how segregation itself helps to
obscure the construction of race, solidifying whiteness as a social category:
[S]egregation produced a “state of ambiguity and contradiction [that] was skillfully and very deliberately created”. . . . to obscure
the conflicted and disjointed nature of the “white world”: “The principal function of the segregationist ideology was to soften
class and ethnic antagonisms among whites, subordinating internal conflicts to the unifying conception of race.”
John Hartigan Jr., Establishing the Fact of Whiteness, 99 AM. ANTHROPOLOGIST 495, 499 (1997) (citing JOHN CELL, THE HIGHEST
STAGE OF WHITE SUPREMACY 3, 18–20, 234 (1982) (comparing the process of segregation in the American South to that in
South Africa before apartheid)) (citations omitted).
14
See Ian F. Haney López, The Social Construction of Race: Some Observations on Illusion, Fabrication, and Choice, 29 HARV.
C.R.-C.L. L. REV. 1, 33 (1994) (“[T]he processes of racial fabrication continuously melt down, mold, twist, and recast races: races
are not rocks, they are plastics.”); Michael Omi & Howard Winant, Racial Formation Rules: Continuity, Instability, and Change, in
RACIAL FORMATION IN THE TWENTY-FIRST CENTURY 222 (Daniel Martinez HoSang et al. eds., 2012); Amanda E. Lewis et al.,
The Sociology of Race & Racism: Key Concepts, Contributions & Debates, 52 EQUITY & EXCELLENCE IN EDUC. 29, 34–38 (2019);
Kimberle Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color, 43 STAN. L. REV. 1241
(1991). Two examples of how racial categories have shifted and changed even within relatively recent United States history are
the expansion of whiteness in the early 1900s, see generally MATTHEW FRYE JACOBSON, WHITENESS OF A DIFFERENT COLOR
91–135 (1999), and the creation of “Hispanic” as a racial category, see generally G. CRISTINA MORA, MAKING HISPANICS 83–118
(2014).
15
James Kyung-Jin Lee, The Transitivity of Race and the Challenge of the Imagination, in RACIAL FORMATION IN THE
TWENTY-FIRST CENTURY, supra note 14, at 48, 49.
16
See MILLS, supra note 10, at 18–19 (theorizing the “racial contract,” an “epistemology of ignorance” in which the
white polity enforces for itself a “certain schedule of structured blindnesses and opacities,” namely “misunderstanding,
misrepresentation, evasion, and self-deception on matters related to race”); Harris, supra note 11, at 1777 (theorizing a cycle in
which socially constructed racial hierarchy was “naturalized and legitimated” through law, which “obscured” the social
construction and “rendered [it] nearly invisible”).
17

See Joyce E. King, Dysconscious Racism: Ideology, Identity, and the Miseducation of Teachers, 60 J. NEGRO EDUC. 133, 135
(1991) (defining “dysconscious racism” as an “uncritical habit of mind (including perceptions, attitudes, assumptions, and beliefs)
that justifies inequity and exploitation by accepting the existing order of things as given”); Maureen Johnson, Separate but (Un)equal:
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counternarratives,18 become alienated and unable to engage emotionally, 19 and/or perceive any
conversation about race and racism as an existential threat.20 The idea that “talking about race is racist,”
for example, polices against any engagement with ideas that could destabilize a denialist mindset.
Ultimately, by believing that their status as white and the material benefits of whiteness are somehow
natural or deserved rather than a vast and fragile construction maintained by the genocide, enslavement,
and dispossession of those they deem “other,” white people are maintaining a state of denial about the
nature of their own humanity and their worth as equal to other humans. 21
The denialist impulse is not only present in individual psychology and interpersonal
interactions. It also motivates social, economic, and political behaviors, including entitlement, when
white people demand continued material privilege and perceive moves toward racial equity as unjust;22
spite, when they invest in racist structures even at a cost to their own self-interest;23 and hypocrisy,
when they profess antiracism while continuing racist behaviors. 24 Law reflects and perpetuates these
Why Institutionalized Anti-Racism Is the Answer to the Never-Ending Cycle of Plessy v. Ferguson, 52 U. RICH. L. REV. 327, 374–75 (2017)
(describing how people “rationalize prejudice to avoid guilt”).
18
See Kristie Dotson, Tracking Epistemic Violence, Tracking Practices of Silencing, 26 HYPATIA 236 (2011) (analyzing “the
failure, owing to pernicious ignorance, of hearers to meet the vulnerabilities of speakers” as a cause of “the different types of
silencing people face when attempting to testify from oppressed positions in society”); Gaile Pohlhaus, Jr., Relational Knowing and
Epistemic Injustice: Toward a Theory of Willful Hermeneutical Ignorance, 27 HYPATIA 715 (2011) (“[D]ominantly situated knowers
refuse to acknowledge epistemic tools developed from the experienced world of those situated marginally. Such refusals allow
dominantly situated knowers to misunderstand, misinterpret, and/or ignore whole parts of the world.”); Alison Bailey, Strategic
Ignorance, in RACE AND EPISTEMOLOGIES OF IGNORANCE 77, 85 (Shannon Sullivan & Nancy Tuana eds., 2007) (“White
ignorance is a form of not knowing (seeing wrongly), resulting from the habit of erasing, dismissing, distorting, and forgetting about the
lives, cultures, and histories of peoples whites have colonized.”) (emphasis added).
19
JAMES BALDWIN, THE FIRE NEXT TIME 127–29 (1964) (discussing white alienation); HEATHER MCGHEE, THE SUM
US 230–32 (2021) (discussing the emotional and moral strain of sustaining denial); GLENN E. SINGLETON, COURAGEOUS
CONVERSATIONS ABOUT RACE 131 (2d ed. 2015) (identifying tendency of white people to struggle with introspection and
gravitate instead toward impersonal, intellectual, and task-oriented talk); Pamela Perry & Alexis Shotwell, Relational Understanding
and White Antiracist Praxis, 27 SOCIOLOGICAL THEORY 33 (2009) (identifying “affective knowledge” as one of three necessary
elements for “antiracist transformation”).
OF

20
ROBIN DIANGELO, WHITE FRAGILITY (2018); Becky Thompson & Veronica T. Watson, Theorizing White Racial
Trauma and Its Remedies, in THE CONSTRUCTION OF WHITENESS 234 (Stephen Middleton, David R. Roediger & Donald M. Shaffer
eds., 2016) (describing hypervigilance, along with diminished creativity and dissociation, as an aspect of “the trauma of
perpetrators”).
21
James Baldwin, On Being White . . . And Other Lies, ESSENCE (Apr. 1984), reprinted in JAMES BALDWIN, THE CROSS OF
REDEMPTION 135 (Randall Kenan ed., 2010); BALDWIN, supra note 19, at 123-27.
22
See Harris, supra note 11, at 1757-76; Dorothy Roberts, The Priority Paradigm: Private Choices and the Limits of Equality,
57 U. PITT. L. REV. 363 (1996); MARK GOLUB, IS RACIAL EQUALITY UNCONSTITUTIONAL? 131-61 (2018).
23
See Khiara M. Bridges, White Privilege and White Disadvantage, 105 VA. L. REV. 449 (2019); See JONATHAN M. METZL,
DYING OF WHITENESS (2019); MCGHEE, supra note 19.
24

See Jamillah Bowman Williams & Jonathan Cox, The New Principle-Practice Gap: The Disconnect between Diversity Beliefs and
Actions in the Workplace, Presentation at the American Sociological Association Annual Meeting (Aug. 2020),
https://perma.cc/A9HW-CMF4 (discussing this problem in the corporate context); NOLIWE ROOKS, CUTTING SCHOOL 12–13
(2020) (“Up to 75 percent of whites support school-integration efforts. . . . The numbers, however, decrease when whites are
asked about how to achieve racial integration. . . . [They] simply are not comfortable with what it might take to actually make it
happen. . . .”); See Blake et al., ANTIRACISM INC. (eds., 2019) (tracing and challenging “the complex ways people along the political
spectrum appropriate, incorporate, misuse, and neutralize antiracist discourses to perpetuate injustice”).
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AFTER DENIAL
dominant, denialist beliefs and behaviors. Legal scholars and sociologists during the critical race theory
revolution documented how constitutional law in the late 20th century came to reflect a particular
denialist ideology crafted after the Civil Rights Movement, 25 and then further perpetuated that ideology
until it became widely entrenched.26 In the Trump and post-Trump era, colorblind, denialist rhetoric is
weaponized as an explicit expression of white racial solidarity and a rallying cry for white supremacist
violence.27
B.

Denialist federal and state laws shape education and ideology

This Part, IB, gives two related examples of how denial is embedded in education law. First,
denial is built into the federal constitutional framework that all but reversed Brown v. Board and keeps
schools racially segregated today. Second, many states are currently trying to enforce denial directly by
banning any discussion of “critical race theory” in schools. These projects are deeply intertwined. By
chilling antiracist education, anti-CRT laws are attempting to reinforce the same colorblind, denialist
ideologies that were initially invented to reinstate school segregation after Brown. Structures of school
segregation and ideological limits on curriculum work together to shape and reproduce racism. Erika
Wilson’s recent article Monopolizing Whiteness argues that white racial isolation in highly resourced,
“quasi-public” schools contributes to the development of racist beliefs and behaviors. 28 As Wilson has
25
In 1991, Neil Gotanda presented a critique of “colorblind constitutionalism,” which he defined as “a collection of
legal themes functioning as a racial ideology”—the themes including both deliberate “nonrecognition” of race and the lie of
“unconnectedness” between race and lived reality. Neil Gotanda, A Critique of ‘Our Constitution is Color-Blind,’ 44 STANFORD L.
REV. 1, 2–3, 6–7 (Nov. 1991). In 1996, Ian Haney López analyzed the legal construction of whiteness in the U.S., including both
“transparency” (“the tendency of Whites to remain blind to the racialized aspects of that identity”) and “colorblind ideology” as
a legal rule. HANEY LÓPEZ, supra note 11, at 16, 116, 148 (1996). Also in 1996, historian Peggy Pascoe traced how, as scientific
racism became socially unacceptable, a new ideology took hold in law and culture: “modernist racial ideology,” the “belief that
the eradication of racism depends on the deliberate nonrecognition of race;” she noted that critical race theorists were calling
this “color blindness.” Peggy Pascoe, Miscegenation Law, Court Cases, and Ideologies of ‘Race’ in Twentieth-Century America, 83 J. Am.
Hist. 44, 48 (Jun. 1996). On colorblindness as a legal framework, see generally Richard Delgado, White Interests and Civil Rights Realism:
Rodrigo’s Bittersweet Epiphany, 101 MICH. L. REV. 1201, 1221; Dorothy E. Roberts, Foreword: Abolition Constitutionalism, 133 HARV.
L. REV. 1, 77–81 (2019); see also infra Part IB1.
26
The first major work of sociology to document the impact of colorblindness as a widespread ideology was EDUARDO
BONILLA-SILVA, RACISM WITHOUT RACISTS (2003); see also MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE
UNITED STATES 220, 256–60 (3d ed. 2014) (documenting the rise of colorblindness as “the hegemonic ideology of racial reaction
in the United States”); Erika Wilson, The Great American Dilemma: Law and the Intransigence of Racism, 20 CUNY L. REV. 513, 518
(2017) (“The rule of law is a powerful force in structuring behavior. To the extent that the law adopts a myopic definition of
what constitutes an actionable form of racism, the broader cultural understanding of what constitutes racism is likely to suffer
from similar myopia.”).
27

Zeus Leonardo, The Trump Presidency, Post-Color Blindness, and the Reconstruction of Public Race Speech, in TRUMPISM AND
18 (Osagie K. Obasogie ed., 2020) (arguing that Trumpist race discourse differs from that of the Jim Crow
era in that, rather than equating whiteness with humanity, it explicitly asserts whiteness as a racial identity—while hiding behind
colorblind discourse); Ta-Nehisi Coates, The First White President, THE ATLANTIC (Oct. 2017),
https://www.theatlantic.com/magazine/archive/2017/10/the-first-white-president-ta-nehisi-coates/537909/
[https://perma.cc/H9SD-DMJP] (“In Trump, white supremacists see one of their own. . . . [W]hereas his forebears carried
whiteness like an ancestral talisman, Trump cracked the glowing amulet open, releasing its eldritch energies.”).
ITS DISCONTENTS

28

Erika K. Wilson, Monopolizing Whiteness, 134 HARV. L. REV. 2382, 2395 (2021). Wilson draws on social science from
before Brown and more recent studies to show how white isolation reproduces racism. Id. at 2404-14.
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shown, keeping schools segregated is a way to police the boundaries of whiteness and concentrate
material advantage while shaping the racist ideologies that white children inherit. Maintaining racism
has long been a project of federal constitutional law; these legal frameworks go hand in hand with their
newer, more overt iteration in state-level anti-CRT legislation.
1. Denialist constitutional law keeps schools racially segregated
Legally segregated schools maintain whiteness as a social category 29 and enforce its material
This is true historically and it remains true today. In the Jim Crow South, school segregation
went hand in hand with anti-miscegenation laws to enforce white racial purity,31 a harsh regime justified
by reference to then-dominant “scientific” racist ideology.32 After the Civil Rights Movement
destabilized both segregation and scientific racism, the justifications for using the law to make race and
enforce racial hierarchy had to evolve in response. The denialist framework that keeps schools
segregated today can be traced directly back to a legal strategy advanced by white supremacists in the
wake of Brown v. Board.33 Immediately after Brown, opponents not only denounced the decision but also
attempted to vitiate it by inventing the idea that a robust equal protection clause would prevent the
government from busing white students to integrate schools. 34 The resulting legal framework is a
paradigmatic example of how federal constitutional law embraces and enforces white denial.
The rhetorical reframe from “protecting Jim Crow segregation” to “opposing busing” had
immediate, lasting political and legal impact.35 President Nixon appointed Justices Powell 36 and
benefits.30

29
Id. at 2388-2403; Reginald Oh, Interracial Marriage in the Shadows of Jim Crow: Racial Segregation as a System of Racial and
Gender Subordination, 39 U.C. DAVIS L. REV. 1321, 1338 (2006) (describing how schools socialized children and shaped racial
ideology in the Jim Crow era).
30

Cheryl Harris cites “educational opportunity” as one of the core “expectations of race-based privilege” which
constitute the “new form of whiteness as property” after Brown. Harris, supra note 11, at 1753.
31

Oh, supra note 29; JUSTIN DRIVER, THE SCHOOLHOUSE GATE 258-59 (2018).

32

Oh, supra note 29, at 1335–37 (discussing Rice v. Gong Lum, 104 So. 105 (Miss. 1925) as an example). See generally
Pascoe, supra note 25; Bridges, supra note 23, at 462 et seq. (on the eugenics movement); Rutledge M. Dennis, Social Darwinism,
Scientific Racism, and the Metaphysics of Race, 64 J. NEGRO EDUC. 243 (1995).
33

DRIVER, supra note 31, at 242–314.

34

See id. at 261–62 (“Ervin . . . posed the following loaded question [to Robert Kennedy]: ‘Do you not agree with me
that denying a school child the right to attend his neighborhood school and transferring him by bus or otherwise to attend
another community for the purpose of racially mixing the school in that other community is a violation of the Fourteenth
Amendment as interpreted by the Supreme Court in Brown versus Board of Education?’”). Justice Blackmun characterized this
argument as “the argument . . . that [busing] is just reverse discrimination in the sense that some Blacks are kept out of their
schools and sent to other schools because they’re Black and some whites are kept out of schools because they’re white.” Oral
Argument at 45:10–45:47, Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1 (1971), https://www.oyez.org/cases/1970/281
[https://perma.cc/C3KC-CBPL].
35

The change of language did little to mask the underlying ferocity of white opposition to integration. DRIVER, supra
note 31, at 264 (“The tenor of antibusing attitudes, even in the absence of explicitly racial appeals, often reached a frenzied pitch.
At an antibusing rally held in a school auditorium, for example, a military veteran reported, ‘I served in Korea, I served in
Vietnam, and I’ll serve in Charlotte if I need to.’”) (quoting BERNARD SCHWARTZ, SWANN’S WAY 21 (1986)). See generally J.
ANTHONY LUKAS, COMMON GROUND (1985); MATTHEW D. LASSITER, THE SILENT MAJORITY (2006); ELIZABETH GILLESPIE
MCRAE, MOTHERS OF MASSIVE RESISTANCE (2018).
36

Powell had a strong and established track record of opposing school desegregation. “[H]is opinion [was] that ‘the
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Rehnquist37 on the condition that they would commit absolutely to opposing busing. 38 Nixon also
independently declared an anti-busing agenda.39 Fifty-nine constitutional amendments were proposed
against busing,40 and a statute was passed to limit its use. 41 In the early 1970s, the Supreme Court
decided a rapid-fire series of cases that, largely by limiting busing, had the effect of reinstating school
segregation without outright reversing Brown.42 This strategy relied on strategic use of denial.
school decisions were wrongly decided.’ He thought them wrong not only as a matter of constitutional precedent, but also as a
matter of social policy: ‘I am not in favor of, and will never favor compulsory integration.’” JOHN C. JEFFRIES, JUSTICE LEWIS
F. POWELL 140 (2001). His law firm represented the respondent school board in one of the cases that was consolidated in Brown.
Afterwards, as chair of the Richmond School Board, he kept all but two Black children away from white schools until 1961. Id.
at 141; Myron Orfield, Milliken, Meredith, and Metropolitan Segregation, 62 UCLA L. REV. 364, 385 (2015). He was on the Virginia
State Board of Education when another Virginia school board’s “freedom-of-choice” policy was found to be unconstitutionally
keeping schools segregated in 1968, in Green v. County School Bd. of New Kent County, Va., 391 U.S. 430 (1968). He wrote an amicus
brief opposing busing in Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1 (1971). Brief for the Commonwealth of Virginia, as
Amicus Curiae, Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1 (1971).
37
As a law clerk to Justice Jackson in 1952, Rehnquist wrote: “I realize that this is an unpopular and unhumanitarian
position for which I have been excoriated by ‘liberal’ colleagues, but I think Plessy v. Ferguson was right and should be re-affirmed.”
Rehnquist’s later assertion that this memo did not represent his own opinion was most likely a lie. Adam Liptak, New Look at an
Old Memo Casts More Doubt on Rehnquist, N.Y. TIMES (Mar. 19, 2012), https://www.nytimes.com/2012/03/20/us/new-look-atan-old-memo-casts-more-doubt-on-rehnquist.html [https://perma.cc/76KG-KM4P].
38
President Nixon told Attorney General John Mitchell, “I have to have an absolute commitment from him on
busing. . . . Tell him that we totally respect his right to do otherwise, but if he believes otherwise, I will not appoint him.” David
S. Tatel, Judicial Methodology, Southern School Desegregation, and the Rule of Law, 79 NYU L. REV. 1071, 1098–99 (2004) (quoting Audio
tape: Conversation Between Richard Nixon and John Mitchell, Oval Office of the White House, Washington, D.C. (Sept. 18,
1971) (Nat’l Archives Nixon White House Tape Conversation 576-6)). He told aides, ““Both these men are against busing. . . .
And that will help us like hell.” Tatel, supra, at 1099 (quoting Audio tape: Conversation between Richard Nixon and Richard
Moore, Executive Office Building, Washington, D.C. (Oct. 20, 1971) (Nat’l Archives Nixon White House Tape Conversation
282-26)).
39
He first presented this agenda to the public in 1970, then to Congress in 1972. Text of the President’s Statement Explaining
His Policy on School Desegregation, N.Y. TIMES, Mar. 25, 1970, at 26; H.R. REP. No. 92-195,
https://files.eric.ed.gov/fulltext/ED066536.pdf [https://perma.cc/PGR8-WHSD]; Transcript of Nixon’s Statement on School Busing,
N.Y. TIMES, Mar. 17, 1972, at 22. Compare JAMES RYAN, FIVE MILES AWAY, A WORLD APART 5 (2010) (“Nixon’s compromise
was clear: poor and minority students would remain in the city and would not have access to suburban schools, but efforts would
be made to improve education in city schools. In other words, save the cities, but spare the suburbs.”) with ROOKS, supra note 24
(discussing how contemporary efforts to improve urban education are often exploitative).
40
MARK G. YUDOF ET. AL., EDUCATIONAL POLICY AND THE LAW 431 (5th ed. 2012) (“In 1972 . . . at least 59
constitutional amendments addressed to school desegregation and busing were proposed in Congress.”). The debate felt to some
like “a constitutional crisis.” Marjorie Hunter, Nixon’s Plan Splits Rivals; Ervin Leads Busing Attack, N.Y. TIMES, Mar. 18, 1972, at
1 (quoting Roy Wilkins, the executive director of the NAACP). Many states also independently moved to ban busing. For an
overview of state statutes as of fall 1972, see Chronicle of Race and Schools, Integrated Education: A Report on Race and Schools, EQUITY
& EXCELLENCE IN EDUCATION, Jan.-Feb.1973, at 16, 16–22.
41

“No funds appropriated . . . may be used for the transportation of students or teachers (or for the purpose of such
equipment for such transportation) in order to overcome racial imbalance in any school or school system, or for the
transportation of students or teachers (or for the purchase of equipment for such transportation) in order to carry out a plan of
racial desegregation of any school or school system, except on the express written voluntary request of appropriate local school
officials.”
YUDOF
ET.
AL.,
supra
note
40,
at
431
(quoting
Pub.
L.
92-318
(1972),
https://www.govinfo.gov/content/pkg/STATUTE-86/pdf/STATUTE-86-Pg235.pdf [https://perma.cc/34E7-6FRM]).
42

Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1 (1971) (limiting busing by holding that school districts need not
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Specifically, reframing anti-integration sentiment as anti-busing denied the then-very-recent historical
reality of segregation as an overt system of racial subordination incompatible with the mandate of the
Equal Protection Clause,43 and it denied the fact that the real goal of limiting busing was to hoard
educational resources in all-white suburbs.44 The idea that districts could be manifestly unequal, actively
excluding Black students from higher-resourced schools, yet somehow the white families who had
crafted that exclusion were “innocent” and could not possibly participate in a remedy, 45 persists in
today’s anti-integration vitriol.46
The project of re-constitutionalizing school segregation continued into the 1990s 47 and
achieve racial balance; racially identifiable schools could still exist; desegregation orders would not be adjusted year-by-year and
could eventually be lifted); Winston-Salem/Forsyth Cnty. Bd. of Ed. v. Scott, 404 U.S. 1221 (1971) (denying a stay of a busing order,
but emphasizing that Swann put limits on busing); Wright v. Council of the City of Emporia, 407 U.S. 451 (1972) (Burger, J., dissenting);
Betsy Levin and Philip Moise, School Desegregation Litigation in the Seventies and the Use of Social Science Evidence: An Annotated Guide,
39 L. and Contemp. Probs. 50, 55 (1975)(first non-unanimous desegregation opinion; dissent would allow school district
secession and describes Swann as allowing some racially identifiable schools); Drummond v. Acree, 409 U.S. 1228 (1972) (denying a
stay of a busing order, but reiterating that busing need not achieve racial balance); San Antonio Indep. Sch. Dist. v. Rodriguez, 411
U.S. 1 (1973) (holding that Texas’s system of funding schools through local property taxes did not violate the Equal Protection
clause); Sch. Bd. of City of Richmond v. State Bd. of Educ. of Virginia, 412 U.S. 92 (1973) (Mem.) (affirming 4-4 that a busing order
involving suburban schools was unconstitutional); Keyes v. Sch. Dist. No. 1, Denver, Colorado, 413 U.S. 189 (1973) (holding that a
finding of intentional segregation in one part of a school system creates a rebuttable presumption of intent to segregate
elsewhere—thus foreshadowing the general shift toward considering only intentional discrimination to be unconstitutional);
Milliken v. Bradley, 418 U.S. 717 (1974) (disallowing busing from suburban school districts). See generally Orfield, supra note 37;
Tatel, supra note 38; Kimberly Jenkins Robinson, Resurrecting the Promise of Brown: Understanding and Remedying How the Supreme Court
Reconstitutionalized Segregated Schools, 88 N.C. L. REV. 787, 811 (2010).
43
In Milliken, for example, Justice Stewart’s controlling opinion willfully “ignor[ed] ten days of expert testimony and
explicit findings of housing discrimination by the district court,” instead asserting untruthfully “that the causes of residential
segregation are ‘unknown and unknowable.’” Orfield, supra note 37, at 412 (quoting Milliken v. Bradley, 418 U.S. 717 (1974)
(Stewart, J., concurring)). The myth of segregation as mere separation devoid of state action or discrimination also denies that
segregation is inherently subordinating. See Bell, supra note 13.
44
For an in-depth example of how suburban enclaves were built around the promise of all-white schools in one city,
see ANSLEY T. ERICKSON, MAKING THE UNEQUAL METROPOLIS (2016) (about Nashville). Policing school district boundaries
enables the maintenance of massive resource inequality. See generally LaToya Baldwin Clark, Education As Property, 105 VA. L. REV.
397 (2019); Erika K. Wilson, The New School Segregation, 102 CORNELL L. REV. 139 (2016); $23 BILLION, edbuild.org/content/23billion [https://perma.cc/5F6C-UJGV] (last visited May 28, 2021).
45

The theme of white innocence and busing as unfair “punishment” ran deep in segregationist advocacy, including
that of Justice Powell. When it showed up too explicitly in an early draft of Powell’s concurrence in Keyes, 413 U.S. 189, clerk
Larry Hammond gave Powell a gentle reprimand: “[Y]ou might consider cutting out the paragraph (pp31-32) suggesting that
busing is punishment meted out to innocent children. It is similar to the language in fn 24 in which you state that some
commentators have regarded integrative bus rides as atonement for prior segregatory trips. Such language tends to belittle the
benefits of integration.” Keyes v. School Dist. No. 1, Denver, Colo., Sup. Ct. Case Files Collection, Box 5, Powell Papers, Lewis F.
Powell Jr. Archives, Washington & Lee Univ. Sch. of Law, at 117. Compare this with BALDWIN, supra note 19, at 17: “[I]t is not
permissible that the authors of devastation should also be innocent. It is the innocence which constitutes the crime.”
46
See, e.g., Anne Branigin, Watch: Roomful of Rich, White NYC Parents Get Big Mad at Plan to Diversify Neighborhood’s Schools,
THE ROOT (Apr. 27, 2018), https://www.theroot.com/watch-room-filled-with-rich-white-nyc-parents-gets-bi-1825600194
[https://perma.cc/7BSC-HV7Y] (“The parents couldn’t fathom their children not getting into the middle school of their
choice . . . ‘You’re talking about an 11-year-old . . . ,’ said one big-mad woman. ‘You’re telling them that you’re going to go to a
school that’s not going to educate you the same way you’ve been educated. Life sucks!’”).
47

While the main legal framework for ending busing was established in the early 1970’s, later cases continued the work
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culminated in 2007 with Parents Involved in Community Schools v. Seattle School District No. 1,48 which
establishes the legal framework that keeps schools segregated today. Parents Involved concerned two
school districts, one that had historically been under a desegregation order (Louisville) 49 and one that
had not (Seattle).50 Both had complex enrollment plans that assigned students to schools primarily
based on student preference. If schools were oversubscribed (Seattle) 51 or if students requested to
transfer (Louisville),52 the district used a racial identifier (white or nonwhite in Seattle; 53 black or “other”
in Louisville54) as a tiebreaker to ensure that schools did not become excessively segregated compared
to the overall district demographics.55
The plurality opinion in Parents Involved embraced a strict post-Brown denialist or colorblind
philosophy that would have completely banned schools from considering race to integrate enrollment. 56
However, the controlling rule is Justice Kennedy’s concurrence, which attempts to weave a middle
ground. Kennedy applies strict scrutiny,57 holds that schools have a compelling interest in increasing
diversity,58 and finds that the plans at issue are not narrowly tailored because they lack clarity
(Louisville)59 and use excessively “crude” racial categories for classification (Seattle). 60 Thus, he finds
that they violate the Equal Protection clause.61
Overall, Parents Involved means that schools may not use individual racial classifications to
determine enrollment for integration; these plans will be reviewed with strict scrutiny and likely struck
down. However, schools are encouraged to “pursue the goal of bringing together students of diverse
backgrounds and races through other means, including . . . drawing attendance zones with general
of re-establishing segregation. See, e.g., Board of Educ. of Oklahoma City Pub. Schs., Indep. Sch. Dist. No. 89 v. Dowell, 498 U.S. 237
(1991) (allowing dissolution of desegregation orders); Freeman v. Pitts, 503 U.S. 467 (1992) (allowing desegregation orders to be
partially relinquished even before being dissolved); Missouri v. Jenkins, 515 U.S. 70 (1995) (disallowing courts from ordering
remedies for educational inequality resulting from ‘de facto’ segregation). See generally GARY ORFIELD, SUSAN EATON & THE
HARVARD PROJECT ON SCHOOL DESEGREGATION, DISMANTLING DESEGREGATION (1996); SCHOOL RESEGREGATION:
MUST THE SOUTH TURN BACK? (John C. Boger & Gary Orfield eds., 2005); Robinson, supra note 42, at 811–38; Orfield, supra
note 37; Tatel, supra note 38.
48

551 U.S. 701 (2007).

49

Id. at 715.

50

Id. at 712.

51

Id. at 711–12.

52

Id. at 717.

53

Id. at 712.

54

Id. at 701, 716, 728.

55

Id. at 712, 717.

56

Id. at 747–48. “Before Brown, schoolchildren were told where they could and could not go to school based on the
color of their skin. The school districts in these cases have not carried the heavy burden of demonstrating that we should allow
this once again. . . . The way to stop discrimination on the basis of race is to stop discriminating on the basis of race.”
57

Id. at 783 (Kennedy, J., concurring), contra id. at 798-803 (Stevens, J., dissenting) (arguing that applying strict scrutiny
in this case is legally incorrect and deeply offensive to Brown’s true legacy); id. at 832–33 (Breyer, J., dissenting) (conceding to
using a version of strict scrutiny that is not fatal in fact where race is used to include).
58

Id. at 783 (Kennedy, J., concurring), contra id. at 720-24 (plurality opinion) (finding no compelling interest).

59

Id. at 785 (Kennedy, J., concurring).

60

Id. at 784–86.

61

Id. at 784, 787.
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recognition of the demographics of neighborhoods.” 62 Some scholars in the immediate aftermath of
Parents Involved believed it would not have a major negative impact on voluntary school integration
policies because there was so little political will for integration anyway. 63 But today, Parents Involved
severely constrains what school districts can do to interrupt segregation, and, more invidiously, it shapes
how they have to frame and justify their enrollment choices, creating a regime of constitutionallymandated denial.
After Parents Involved, few large school districts have tried to toe the line of Kennedy’s
confusing, controlling rule while still attempting to combat segregation.64 The main approach that large
districts take is called “controlled choice” enrollment. 65 Controlled choice attempts to break the link
between residential segregation and educational opportunity. Instead of grouping students by
neighborhood, each school’s enrollment is drawn from across the city in a way that intentionally
prioritizes diversity within schools. However, because districts are no longer allowed to use racial
classifications, controlled choice plans must now rely instead on a constellation of neighborhood
62
Id. at 789 (Kennedy, J., concurring). Although this summary of Justice Kennedy’s concurrence is traditionally
understood as the rule from Parents Involved, troubling recent developments suggest that courts may be shifting toward a
substantially harsher regime, under which even the generally race-conscious policies that Kennedy endorsed could be
characterized as intentionally discriminating against white and/or Asian-American students and thus subjected to (fatal-in-fact)
strict scrutiny. See Ass’n for Educ. Fairness v. Montgomery Cnty. Bd. of Educ., No. 8:20-02540-PX, 2021 WL 4197458, at *18–19 (D.
Md. Sept. 15, 2021) (applying strict scrutiny to deny a school district’s motion to dismiss a challenge to their school integration
plan, even though the plan did not use individual racial classifications); Coal. for TJ v. Fairfax Cnty. Sch. Bd., No. 1:21-CV-296, 2022
WL 579809, at *9-10 (E.D. Va. Feb. 25, 2022) (applying strict scrutiny to strike down a school integration plan on summary
judgment, even though the plan did not use individual racial classifications). State legislatures could also start explicitly banning
the kind of school integration plans that Kennedy endorsed; see, e.g., Va. H.B. 127 (Va. 2022), https://lis.virginia.gov/cgibin/legp604.exe?221+ful+HB127 [https://perma.cc/2ZWG-QKVE]. Until these two recent cases, courts interpreting Parents
Involved consistently used rational basis review where school integration plans did not rely on individual racial classifications. For
a thorough analysis of how Parents Involved was being applied by the circuit courts as of 2020, see Laura Petty, The Way Forward:
Permissible and Effective Race-Conscious Strategies for Avoiding Racial Segregation in Diverse Districts, 47 FORDHAM URBAN L. J. 659, 68289 (2020) (discussing Spurlock v. Fox, 716 F.3d 383 (6th Cir. 2013); Doe v. Lower Merion Sch. Dist., 665 F.3d 524 (3d Cir. 2011); and
Lewis v. Ascension Par. Sch. Bd., 662 F.3d 343 (5th Cir. 2011)). See also Christa McAuliffe Intermediate Sch. PTO, Inc. v. de Blasio, 364 F.
Supp. 3d 253, 278-280 (S.D.N.Y. 2019) (applying rational basis review to a school integration plan); Boston Parent Coal. for Acad.
Excellence v. Sch. Comm. of the City of Boston, 996 F.3d 37, 45-50 (1st Cir. 2021) (endorsing trial court’s application of rational basis
review to a school integration plan and denying parent group’s motion for preliminary injunction pending appeal, because “as
compared to a random distribution of invitations, the Plan has no adverse disparate impact on White and Asian students”); Boston
Parent Coal. for Acad. Excellence v. Sch. Comm. of the City of Boston, No. 21-10330-WGY, 2021 WL 4489840, at *10-12 (D. Mass. Oct.
1, 2021) (reaffirming use of rational basis review after original ruling was withdrawn and parent group moved for relief from
previous judgment).
63

James E. Ryan, The Supreme Court and Voluntary Integration, 121 HARV. L. REV. 131, 132 (2007) (“[T]his decision does
not change much on the ground. The truth is that racial integration is not on the agenda of most school districts and has not
been for over twenty years.”); DRIVER, supra note 31, at 305 (“the primary obstacle to realizing meaningfully integrated schools
nowadays comes in the form of not an unbending judiciary but an inert body politic.”).
64

Halley Potter, A Decade after PICS Setback, Schools Still Find Ways to Integrate, CENTURY FOUNDATION (June 28, 2017),
https://tcf.org/content/commentary/decade-pics-setback-schools-still-find-ways-integrate/. [https://perma.cc/N8UZ-8M88].
65
See generally CHARLES V. WILLIE & MICHAEL ALVES, CONTROLLED CHOICE (1996); Hilary J. Moss, From Open
Enrollment to Controlled Choice: How Choice-Based Assignment Replaced the Neighborhood School in Cambridge, Massachusetts, 59 HIST. EDUC.
Q. 313 (2019); WNYC Data News Team, ‘Controlled Choice’ for Integrating Schools: What It’s All About, WNYC (June 6, 2016),
https://www.wnyc.org/story/controlled-choice-public-schools-explainer/ [https://perma.cc/W82Y-VNXZ].
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socioeconomic data to measure and maintain diversity. 66
The controlling rule of Parents Involved is rooted in denial about the practical consequences of
the limitation it imposes. The rule claims the halo of caring about racial equality by pretending to allow
some methods for school districts to create diversity, while in practice maintaining segregation by
making it almost impossible for school districts to create and maintain racially integrated schools.
Empirically, controlled choice plans that switch to using socioeconomic data have not been able to
sustainably maintain racially integrated schools.67
Parents Involved enforces denial because it requires school districts to lie about their goals when
creating enrollment plans. If a school district’s true goal with a controlled choice plan is to remedy the
harms of racial segregation, the district is forced to hide the ball to pass constitutional muster and avoid
burdensome litigation. For example, if a district official sends an email emphasizing a race-neutral goal
like equalizing attendance numbers, this could be seen as evidence in favor of upholding the assignment
plan under Parents Involved.68
Overall, by allowing only “race-neutral” integration methods like socioeconomic controlled
66
For example, Chicago uses “(1) median family income, (2) adult educational attainment, (3) the percentage of singlefamily households, (4) home-ownership percentage, (5) percentage of population that speaks a language other than English, and
(6) a school performance variable,” Kimberly Quick, Chicago Public Schools: Ensuring Diversity in Selective Enrollment and Magnet Schools,
CENTURY FOUNDATION (Oct. 14, 2016), https://tcf.org/content/report/chicago-public-schools/ [https://perma.cc/TXV8CJDG]; CHICAGO PUBLIC SCHOOLS POLICY MANUAL 2–3 (Apr. 26, 2017), https://policy.cps.edu/download.aspx?ID=82
[https://perma.cc/5FDS-BPQC]; Dallas uses “median household income, parents [sic] level of education, single parent status
and home ownership,” Carole Learned-Miller, Dallas Independent School District: Integration as Innovation, CENTURY FOUNDATION
(Oct. 14, 2016), https://tcf.org/content/report/dallas-independent-school-district/ [https://perma.cc/7PK6-V3GM].
67
Craig De Voto & Meredith L. Wronowski, The Resegregation of Public Schools? Examining Parents Involved in Practice, 27
EDUC. POL. ANALYSIS ARCHIVES 17 (2018); Sean F. Reardon, John T. Yun & Michael Kurlaender, Implications of Income-Based
School Assignment Policies for Racial School Segregation, 28 EDUC. EVALUATION & POL’Y ANALYSIS 49, 67-68 (2006); Sean F. Reardon
& Lori Rhodes, The Effects of Socioeconomic School Integration Policies on Racial School Desegregation, in INTEGRATING SCHOOLS IN A
CHANGING SOCIETY 187, 204 (Erica Frankenberg & Elizabeth DeBray eds., 2011); Genevieve Siegel-Hawley, Is Class Working?
Socioeconomic Student Assignment Plans in Wake County, North Carolina, and Cambridge, Massachusetts, in INTEGRATING SCHOOLS IN A
CHANGING SOCIETY, supra note 67, at 208. Instead of maintaining racial integration, an SES diversity plan in Wake County,
North Carolina led to more segregated schools. Id. at 216. Moreover, in large cities, controlled choice is often used only for a
tiny number of magnet schools while the rest of the district remains segregated. Reardon & Rhodes, supra, at 187, 196; David
Hinojosa & Erica Frankenberg, Using Socioeconomic Indicators as a Tool for School Diversity and Integration, IDRA NEWSL. (Apr. 2017).
For example, Chicago uses socioeconomic integration only for its magnet and selective enrollment schools, Quick, supra note 66;
CHICAGO PUBLIC SCHOOLS POLICY MANUAL, supra note 66; and Dallas uses socioeconomic integration only for a small pilot
program, Learned-Miller, supra note 66. Overall, although school integration policies are increasingly being adopted in some
cities, they still impact a relatively small number of students in total. Halley Potter & Michelle Burris, Here Is What School Integration
in America Looks Like Today, CENTURY FOUNDATION (Dec. 2, 2020), https://tcf.org/content/report/school-integrationamerica-looks-like-today/ [https://perma.cc/447R-TH73].
68
Doe ex rel. Doe v. Lower Merion Sch. Dist., 665 F.3d 524, 529, 544 (3d Cir. 2011) (declining to apply strict scrutiny under
Parents Involved because the school district “used pristine, non-discriminatory goals as the focal points of its redistricting plan”
and a school board member’s “email . . . stated that the Board should emphasize that it is not trying to increase . . . diversity, but
that it, instead, is trying to ensure numerically equal total student enrollments at both high schools”). See generally Stephen Himes,
Doublethinking Where Children Go to School: How to Reform the Intent Standard in School Assignment Policy Equal Protection Analysis,
Education Law Association’s 63rd
Annual Conference (2017),
https://educationlaw.org/images/annualconference/2017/2017Papers/H4-2-Himes.pdf [https://perma.cc/4JA2-4QAY], at 18–20 (discussing the facts of Doe); 28-31
(summarizing how the Parents Involved regime incentivizes policymakers to avoid mentioning race).
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choice, Parents Involved enforces denial about the unique harms of racism as distinct from socioeconomic
inequality. As Khiara Bridges has compellingly argued in the higher education context, socioeconomic
integration does not repair the harms of racial subordination. 69 In fact, by erasing and obscuring racism,
it further entrenches harmful denialist ideologies. 70
2. Denialist state laws are silencing antiracist curriculum and pedagogy
Both federal and state laws adopt denialist ideology in ways that prevent districts from
progressing toward racially equitable and inclusive schools. If school districts try to integrate
enrollment, they will be severely constrained by federal constitutional law under Parents Involved. In
contrast, if school districts seek to adopt more antiracist curriculum, they may be impeded by recent
state laws that ban “critical race theory.”71 These laws explicitly attempt to mandate denial by banning
key ideas that illuminate how racism works. Whether anti-CRT laws are themselves constitutional is an
open question.72 Federal constitutional law largely leaves curriculum decisions to states and localities,
with limited exceptions based on freedom of speech and substantive due process. 73 Anti-CRT laws are
69
Khiara M. Bridges, Class-Based Affirmative Action, or the Lies that We Tell about the Insignificance of Race, 96 B.U. L. REV.
55, 69 (2016) (“[C]lass-based affirmative action may be understood as a kind of ruse, an elision, and an elaborate distraction from
the continuing fact of disadvantages experienced on account of race.”).
70
Id. at 107 (“[P]olitical expediency ought not to excuse the elision of the injustices that have been visited upon racial
minorities because of their race. . . . Class-based affirmative action is immoral insofar as it obscures racial injustices.”).
71
They may also be sued by litigants claiming that antiracist education violates the federal Equal Protection clause. See,
e.g., First Amended Complaint at 2, Clark v. State Public Charter School Auth., No. 2:20-cv-02324-APG-VCF (D.Nev. 2020), available
at https://ljc-assets.s3.amazonaws.com/2021/07/2021-05-03-Clark-v.-State-Public-Charter-School-Authority-First-AmendedComplaint.pdf (arguing, inter alia, that a civics curriculum that asked students to voluntarily and optionally describe aspects of
their identity constituted intentional discrimination) [https://perma.cc/KP9C-3LK8]; Complaint at 12, Deemar v. Bd. of Educ. of
Evanston/Skokie District 65, No. 1:21-CV-03466 (N.D. Ill. June 29, 2021) available at available at https://www.slfliberty.org/wpcontent/uploads/sites/12/2021/06/202106029-Deemar-v.-D65-Complaint.pdf (challenging a school district’s use of
Courageous Conversation and other antiracism trainings for educators) [https://perma.cc/UPB5-G9U6]; Complaint at 2, Menders
v. Loudoun County Sch. Bd., No. 1:21-cv-00669 (E.D. Va. June 2, 2021), available at https://ljcassets.s3.amazonaws.com/2021/06/2021-06-02-Menders-v-Loudoun-County-School-Board_Complaint.pdf (arguing that a
reporting system for students to speak up about racial harassment constituted intentional discrimination against white students)
[https://perma.cc/F9DD-NUBE]; Order on the Preliminary Injunction at 2, Menders (E.D. Va. June 2021), available at
https://ljc-assets.s3.amazonaws.com/2021/06/2021-08-13-Menders-v.-LCSB-Order-on-the-PI.pdf
(denying
preliminary
injunction) [https://perma.cc/WSL4-4X3B]; see generally Douglas Belkin & Jacob Gershman, Federal Lawsuits Say Antiracism and
Critical Race Theory in Schools Violate Constitution, WALL STREET JOURNAL (July 1, 2021), https://www.wsj.com/articles/federallawsuits-say-antiracism-and-critical-race-theory-in-schools-violate-constitution-11625151879 [https://perma.cc/8QA7-JKDA].
72

Two recent lawsuits have challenged state anti-CRT statutes under the federal constitution. See Amended Complaint
at 3, Black Emergency Response Team v. O’Connor, No. 5:21-cv-1022-G (W.D. Okla. Oct. 2021), https://www.aclu.org/legaldocument/amended-complaint-6?redirect=legal-document/bert-v-o-connor-complaint
[https://perma.cc/8TSA-ANPP];
Complaint at 2, Local 8027, AFT-New Hampshire, AFL-CIO et al v. Edelblut et al, 1:21-cv-01063 (D. N.H. Dec. 2021),
https://www.aft.org/sites/default/files/aft_nh_complaint_final.pdf [https://perma.cc/87XD-JKQ2].
73
See, e.g., Meyer v. Nebraska, 262 U.S. 390, 402 (1923) (a blanket ban on the teaching of foreign languages violates
parents’ and teachers’ substantive due process right to direct the content of children’s education); Board of Educ., Island Trees Union
Free Sch. Dist. No. 26 v. Pico, 457 U.S. 853, 854 (1982) (politically motivated removal of books from a school library violates
students’ First Amendment right to receive information and ideas); see also Arce v. Douglas, 793 F.3d 968, 982–84 (9th Cir. 2015)
(collecting examples of how circuits have “grappled with the breadth of a student’s First Amendment rights in the context of the
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an evolving threat to antiracist education; further attention will be warranted as principled educators,
students, and communities resist these laws74 and civil liberties groups begin to challenge them in court.
Anti-CRT laws are a fresh iteration of a longstanding struggle over antiracist curriculum dating
back to the civil rights movement. On college campuses in the 1960’s, young people fought to bring in
courses and create departments that would “focus on the experiences and perspectives of people of
color in the United States.”75 What they forged was a “critical and interdisciplinary”76 field called ethnic
studies. The fact that ethnic studies courses encourage open discussion of race and racism often
provokes reactionary anger from white people seeking to maintain hegemonic denial, and these
reactions often get the upper hand in law. One particular legal battle—a 2017 case concerning a ban on
ethnic studies in Arizona77 —is a direct precursor to contemporary conflicts about CRT and is likely
influencing how anti-CRT laws are drafted.
In the early 2000’s, a Mexican American Studies (MAS) curriculum in Tucson, Arizona
sparked the ire of two white male state officials: Tom Horne and John Huppenthal. 78 They began a
“crusade” to “destroy” ethnic studies79 which culminated in a statewide ban enacted in 2010. 80 They
then enforced the ban by shutting down Tucson’s MAS program in 2012. 81 Teachers resisted the ban
development of a school curriculum”); Monica Bell, Safety, Friendship, and Dreams, 54 HARV. C.R.-C.L. L. REV. 703, 736 (2019)
(situating this First Amendment protection as a conceptual starting point for protecting young people’s “dreams for a bright
future”); see generally Julie Underwood, Under the Law: The Legal Balancing Act over Public School Curriculum, 100 PHI DELTA KAPPAN
74 (2019) (collecting cases). Curriculum limits can also violate the Equal Protection clause if enacted and enforced with
discriminatory intent. González v. Douglas, 269 F. Supp. 3d 948, 972 (D. Ariz. 2017) (discussed infra).
74
See, e.g., Teachers Refuse to Lie to Students, ZINN EDUCATION PROJECT (Aug. 20, 2021),
https://www.zinnedproject.org/news/teachers-defy-gop-bans-on-history-lessons (collecting stories of educator resistance)
[https://perma.cc/H8V3-LGT2]; Isabella Grullón Paz & Maria Cramer, How Students Fought a Book Ban and Won, for Now, N.Y.
TIMES
(Oct.
2,
2021),
https://www.nytimes.com/2021/10/02/us/york-pennsylvania-school-books.html
[https://perma.cc/2KP7-8YE8]; Sophie Kasakove, The Fight Over ‘Maus’ Is Part of a Bigger Cultural Battle in Tennessee, N.Y. TIMES
(Mar. 4, 2022), https://www.nytimes.com/2022/03/04/us/maus-banned-books-tennessee.html [https://perma.cc/6NGMPYKJ].
75
Tina
Vasquez,
The
Fight
for
Ethnic
Studies,
LEARNING
FOR
JUSTICE
(2021),
https://www.learningforjustice.org/magazine/spring-2021/the-fight-for-ethnic-studies [https://perma.cc/UGA5-BSFW].
76

Id.

77

González, 269 F. Supp. 3d 948 (D. Ariz. 2017). For more background on this case, see generally M. Isabel Medina,
Silencing Talk about Race: Why Arizona’s Prohibition of Ethnic Studies Violates Equality, 45 HASTINGS CONST. L. Q. 47 (2017); Richard
Delgado, Precious Knowledge: State Bans on Ethnic Studies, Book Traffickers (Librotraficantes), and a New Type of Race Trial, 91 N.C. L.
REV. 1513 (2013); Yxta Maya Murray, Inflammatory Statehood, 30 HARV. J. RACIAL & ETHNIC JUST. 227 (2014) (using a comparison
of resistance art in Arizona and Yugoslavia to illuminate the tyrannical nature of Arizona’s anti-immigrant regime).
78

González, 269 F. Supp. 3d at 953–59; Horne recently announced that he is running for state office again because he
is angry about critical race theory. Mary Jo Pitzl, Tom Horne Seeks Return as State Schools Chief, Citing Slipping Standards amid Equity
Debate, AZ CENTRAL (May 13, 2021), https://www.azcentral.com/story/news/local/arizona-education/2021/05/13/tomhorne-announces-run-state-schools-superintendent/5065179001/ [https://perma.cc/7ZXK-ULFV].
79

González, 269 F. Supp. 3d at 957 (quoting a campaign speech by Horne) (internal quotation marks omitted).
Huppenthal was incensed by the possibility that students would discuss the racism of the founding fathers, and he objected to
the idea of an “oppressed/oppressor framework” because of how it would lead students to think about oppressors. Id. at 956.
He also equated ethnic studies to Nazism and the KKK, id. at 962, 965.
80

Id. at 957.

81

The state would have withheld 10% of the school district’s budget as punishment for continuing the program, so in
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and worked to challenge it in court. In 2017, a federal district court struck down Arizona’s ethnic studies
ban as intentionally discriminatory in violation of the Equal Protection clause. 82 The court also held
that the ban violated students’ limited First Amendment right to receive information, as noted in Board
of Island Trees v. Pico,83 because it was motivated by racial animus rather than being motivated by a
legitimate pedagogical purpose.84
It is tempting to view González as fully vindicating ethnic studies and showing that the federal
constitution would never tolerate a state silencing antiracist education. However, in my view, the lessons
to take from this case are much more constrained, for two reasons. First, despite González being a legal
victory, the campaign to silence ethnic studies had a lasting impact, limiting how antiracist curriculum
was named and presented in the long term. While Tucson was banned from offering MAS, it instead
offered similar courses under the general name of ethnic studies and “culturally relevant curriculum.”85
In 2018, after the ban was struck down, two Tucson school board members put forward a proposal to
formally encourage teachers to reinstate the name MAS. 86 But the board, shaken by years of
controversy, voted it down.87 This name change may seem insignificant, but similar to Khiara Bridges’s
argument about the harm of class-based affirmative action,88 to the extent that the specificity of the
name and content of Mexican American Studies carries reparative value, eliminating it carries expressive
harm.89
Second, as a matter of federal law, both the First Amendment and Fourteenth Amendment
holdings of González turned on the state lawmakers’ blatant racial animus against Mexican Americans.
The way the opinion deals with the pretextual purpose of the ethnic studies ban leaves the door open
for state officials today to craft anti-CRT legislation that is more meticulously couched in “non-racist”
goals and possibly have it be upheld. The ethnic studies ban’s stated purpose was to prevent students
from being “taught to resent or hate other races.”90 A stronger opinion in González might have forcefully
rejected this false premise by stating categorically that teaching ethnic studies does not constitute teaching
resentment and celebrating Mexican identity does not mean hating white people. Instead, the González
opinion said merely that the state officials who shut down the MAS program had “no legitimate basis
response the school district shut down the program to comply with the state law. Id. at 962–63.
82

Id. at 972.

83

Board of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S. 853 (1982).

84

González, 269 F. Supp. 3d at 972–73.

85

Hank Stephenson, TUSD board majority sidesteps effort to resurrect aspects of Mexican American Studies, TUCSON.COM (Mar.
27,
2018),
https://tucson.com/news/local/tusd-board-majority-sidesteps-effort-to-resurrect-aspects-of-mexican/
article_620f0e1b-6b09-57c3-ae4c-342130d3b612.html [https://perma.cc/23NN-7QLN] (“[A board member] said there are very
few differences between MAS courses and the district’s current ethnic-studies classes, though he acknowledged that several books
were prohibited from being used.”); Roberto Rodriguez, Tucson Skirts International Law in Refusing to Reinstate Mexican American
Studies, TRUTHOUT (July 1, 2018) (arguing that the change from MAS to more general ethnic studies and culturally relevant
curriculum violated international laws against cultural erasure).
86

Stephenson, supra note 85.

87

Id. (“‘We don’t call it Mexican American Studies, because the term is hugely contentious, it’s hugely divisive in
Tucson. . . . Let’s not turn this district, this board into a war zone. Let’s not turn Tucson into a war zone, the way it happened
so many years ago.’”) (quoting a board member who opposed reinstating MAS).
88

See Bridges, supra note 69 and accompanying text.

89

See Rodriguez, supra note 85.

90

A. R. S. § 15-111 (current law).
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for believing that the MAS program was promoting racism.” 91 This leaves the door open for potential
future lawmakers to beef up their false assertions that antiracist education is racist against white people.
As today’s anti-CRT legislation is more painstakingly couched in the “non-racist” goals of preventing
“reverse racism” (and sexism), it is unclear whether judges will be able to rely on González to strike it
down. (Nor is it clear that Trump-appointed judges would even want to.)
The current wave of anti-CRT legislation is the brainchild of right-wing activist Christopher
Rufo.92 In the late 2010’s, diversity, equity and inclusion, anti-bias and antiracism trainings increased in
popularity—first somewhat gradually, then exponentially in the wake of the abolitionist uprisings of
2020. Feeling that these interpersonal antiracism interventions were an “existential threat to the United
States” (as he knew it), Rufo invented a strategy to demonize them.93 He described on Twitter a plan
to “driv[e] up negative perceptions” by “recodify[ing]” the various ideas that antiracism trainings
promote and consolidating them into a “toxic . . . brand category” that he labeled CRT.94 Rufo’s
September 2020 appearance on Tucker Carlson inspired then-President Trump to issue a hasty
executive order banning antiracism trainings for federal employees.95 One of President Biden’s first acts
in office was to undo this order,96 but, as with the MAS ban in Tucson, it still left lasting damage.97 The
91

González, 269 F. Supp. 3d at 974.

92

Benjamin Wallace-Wells, How a Conservative Activist Invented the Conflict over Critical Race Theory, NEW YORKER (Jun. 18,
2021), https://www.newyorker.com/news/annals-of-inquiry/how-a-conservative-activist-invented-the-conflict-over-criticalrace-theory [https://perma.cc/SE3D-FMAY]; David Theo Goldberg, Meet Christopher Rufo—leader of the incoherent right-wing attack
on “critical race theory”, SALON (Aug. 1, 2021), https://www.salon.com/2021/08/01/meet-christopher-rufo--leader-of-theincoherent-right-wing-attack-on-critical-race-theory/ [https://perma.cc/7MMS-HNNA].
93
Wallace-Wells, supra note 92 (quoting Christopher Rufo, Critical Race Theory Has Infiltrated the Federal Government |
Christopher Rufo on Fox News, YOUTUBE, https://www.youtube.com/watch?v=rBXRdWflV7M) [https://perma.cc/HM8VFTRJ].
94

Christopher F. Rufo (@realchrisrufo), TWITTER (Mar. 15, 2021, 3:12 PM), https://twitter.com/
realchrisrufo/status/1371541044592996352 [https://perma.cc/7ZLH-H5ZN].
95
Brian Stelter, Analysis: Fox News segment prompts Trump to target diversity trainings, CNN BUSINESS (Sep. 6, 2020),
https://www.cnn.com/2020/09/06/media/donald-trump-fox-news-critical-race-theory/index.html
[https://perma.cc/HZ8Q-K869]; Wallace-Wells, supra note 92; Nathan M. Greenfield, Why Are States Lining Up to Ban Critical
Race
Theory?,
UNIV.
WORLD
NEWS
(June
12,
2021),
https://www.universityworldnews.com/
post.php?story=20210612085115831 [https://perma.cc/AJ3B-94HW]; Exec. Order No. 13950, 85 Fed. Reg. 60683 (Sept. 22,
2020). The executive order was subsequently enjoined nationwide. See Santa Cruz Lesbian & Gay Cmty. Ctr. v. Trump, 508
F.Supp.3d 521 (N.D. Cal. 2020).
96
Jessica Guynn, President Joe Biden Rescinds Donald Trump Ban on Diversity Training About Systemic Racism, USA TODAY
(Jan. 26, 2021, 4:10 PM), https://www.usatoday.com/story/money/2021/01/20/biden-executive-order-overturns-trumpdiversity-training-ban/4236891001/ [https://perma.cc/DU5H-ZJ8C]. The Biden administration’s Education Department
subsequently showed support for antiracist education by soliciting applications for grants relating to inclusive history and civics
education. Applications for New Awards—American History and Civics Education, 86 Fed. Reg. 38061 (July 19, 2021). However,
in some states, anti-CRT legislation or non-legislative guidance makes it illegal to apply for these federal grants. See, e.g., S.D.
Exec. Order 2021–11, available at https://sdsos.gov/general-information/executive-actions/executive-orders/assets/202111.pdf [https://perma.cc/FP4B-5QXU].
97
Melissa Block, Agencies, Contractors Suspend Diversity Training to Avoid Violating Trump Order, NPR (Oct. 30, 2020, 5:00
AM),
https://www.npr.org/2020/10/30/929165869/agencies-contractors-suspend-diversity-training-to-avoid-violatingtrump-order [https://perma.cc/Q89J-MAN9]; Jeffery Martin, Dems Say Trump’s ‘Critical Race Theory’ Ban Ended Most Federal
Diversity Training, NEWSWEEK (Dec. 15, 2020, 5:50 PM), https://www.newsweek.com/dems-say-trumps-critical-race-theory-banended-most-federal-diversity-training-1555025 [https://perma.cc/35PA-E33W].
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American Legislative Exchange Council (ALEC) disseminated the executive order’s wording and
strategy to right-wing state lawmakers,98 who began in spring 2021 to issue cookie-cutter anti-CRT laws
with wording that hews closely to a standardized text.99
Anti-CRT bills, like the Arizona ethnic studies ban, purport to prevent “reverse racism,” but
in reality, they enforce denial of racism by silencing diversity trainings as well as history and civics
instruction they deem controversial. They primarily ban a litany of straw men, 100 including the idea that
one race is “superior to another” and the idea that race “determines moral character.” 101 By equating
98
Don Wiener & Alex Kotch, ALEC Inspires Lawmakers to File Anti-Critical Race Theory Bills, COMMON DREAMS (July
28, 2021), https://www.commondreams.org/views/2021/07/28/alec-inspires-lawmakers-file-anti-critical-race-theory-bills
[https://perma.cc/B8EE-K5MH].
99
Greenfield, supra note 95 (“‘Some bills soften the language, some add things,’ notes Vincent Wong, research associate
at African American Policy Forum, ‘but the reason the texts are so similar is because they are products of “bill mills”.’”). As of
March 2022, most U.S. states have these laws enacted or in the legislative process. See Sarah Schwartz, Map: Where Critical Race
Theory Is Under Attack, EDUC. WEEK (Apr. 1, 2021), https://www.edweek.org/policy-politics/map-where-critical-race-theory-isunder-attack/2021/06 [https://perma.cc/FX6A-W93Z]. Attempts to ban critical race theory are also active in the federal
legislature. Andrew Ujifusa, ‘Stop CRT’ Bill, Votes in Congress Add to Political Drama over Critical Race Theory, EDUC. WEEK (July 15,
2021),
https://www.edweek.org/policy-politics/stop-crt-bill-votes-in-congress-add-to-political-drama-over-critical-racetheory/2021/07 [https://perma.cc/NW78-TCBT]. For comprehensive, up-to-date analysis of the state anti-CRT laws that are
being proposed and passed nationwide, see Educational Gag Orders: Legislative Restrictions on the Freedom to Read, Learn, and Teach,
PEN AMERICA (Jan. 18, 2022), https://pen.org/report/educational-gag-orders/ [https://perma.cc/AAD2-57BJ]; Jeffrey Sachs,
Scope and Speed of Educational Gag Orders Worsening Across the Country, PEN AMERICA (Dec. 13, 2021), https://pen.org/scope-speededucational-gag-orders-worsening-across-country/ [https://perma.cc/CJ8W-G5X2]; Jeffrey Sachs, Steep Rise in Gag Orders, Many
Sloppily Drafted, PEN AMERICA (Jan. 24, 2022), https://pen.org/steep-rise-gag-orders-many-sloppily-drafted/
[https://perma.cc/CF3P-P7YQ]; Free Expression and Education, PEN AMERICA (last visited Apr. 14, 2022),
https://pen.org/issue/free-expression-and-education/ [https://perma.cc/7JSE-JNQ3] (ongoing updates).
100
In the words of Ibram X. Kendi, “Republican operatives . . . are effectively debating themselves. They have conjured
an imagined monster to scare the American people and project themselves as the nation’s defenders from that fictional monster.”
Ibram X. Kendi, There Is No Debate Over Critical Race Theory, THE ATLANTIC (July 9, 2021),
https://www.theatlantic.com/ideas/archive/2021/07/opponents-critical-race-theory-are-arguing-themselves/619391/
[https://perma.cc/TMH3-6X4C]; see also Jonathan Feingold, POV: What the Public Doesn’t Get: Anti–Critical Race Theory Lawmakers
Are Passing Pro-CRT Laws, BU TODAY (Dec. 3, 2021), https://www.bu.edu/articles/2021/pov-anti-critical-race-theorylawmakers-are-passing-pro-crt-laws/ [https://perma.cc/TAA3-W9LH].
101
Okla. Stat. tit. 70, § 24-157 (2021), http://webserver1.lsb.state.ok.us/cf_pdf/2021-22%20ENR/hB
/HB1775%20ENR.PDF [https://perma.cc/3QHE-9LKR] (list of banned concepts includes the idea that “one race or sex is
inherently superior to another race or sex” and the idea that “an individual’s moral character is necessarily determined by his or
her
race
or
sex”);
see
also
Idaho
Code
§ 33-138
(2021),
https://legislature.idaho.gov/wpcontent/uploads/sessioninfo/2021/legislation/H0377.pdf [https://perma.cc/7V4Q-W3KV]; Tenn. Code Ann. § 49-1-102
(2021), https://publications.tnsosfiles.com/acts/112/pub/pc0493.pdf [https://perma.cc/T6JT-VZQ7]; Ark. Code § 25-1
(2021),
https://www.arkleg.state.ar.us/Acts/FTPDocument?path=%2FACTS%2F2021R%2FPublic%2F&file=1100.
pdf&ddBienniumSession=2021%2F2021R
[https://perma.cc/Q4L4-F486];
Iowa
Code
§ 25A.1
(2021),
https://www.legis.iowa.gov/docs/publications/iactc/89.1/CH0163.pdf [https://perma.cc/FY9M-YZ7K]; Tex. Educ. Code
§ 28.002 (h-1), (h-2), (h-3) (2021), https://capitol.texas.gov/tlodocs/87R/billtext/pdf/HB03979F.pdf#navpanes=0
[https://perma.cc/8SF4-TR2U]; S.C. H. 4100 General Appropriations Bill for Fiscal Year 2021-2022, Part IB Operation of State
Government, § 1 – H630 – Department of Education, 1.105 (2021), https://www.scstatehouse.gov/sess124_20212022/appropriations2021/tap1b.htm
[https://perma.cc/RY39-9UDH];
N.D.
Code
§ 15.1-21
(2021),
https://www.ndlegis.gov/assembly/67-2021/special-session/documents/21-1078-03000.pdf
[https://perma.cc/Q7RZLQHR]; N.H. RSA 354-A:29-34, and RSA 193:40 (2021), https://gencourt.state.nh.us/bill_status/legacy/bs2016/
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the actual, nuanced work of antiracism trainings to these militant “reverse racist” statements, anti-CRT
laws take up a fundamental aspect of denialist psychology—the tendency to view any discussion of race
as an existential threat—and literally make it into law.
Unfortunately, anti-CRT laws do not stop at banning spectres. They also ban discussion of
some topics that are core contributions of the CRT movement—for example, the existence of
unconscious bias and the enduring centrality of racism in the United States. 102 These ideas are actually
discussed in diversity trainings, and a shared understanding of them can motivate concrete antiracist
progress in educational institutions. That anti-CRT laws largely ban monsters of their own making,
then, offers little comfort against their real, harmful impact and broad chilling effect. In many states,
anti-CRT laws are already silencing a wide range of vital diversity trainings, antiracist pedagogy, and
even basic civics instruction,103 and are provoking the dismissal of antiracist educators, including many
educators of color.104
In Indiana, my home state, official guidance from the Attorney General denounces CRT105
and describes it as violating both state and federal law.106 The guidance is framed as a “Bill of Rights”
for parents like the woman who opposed antiracist education at the town hall. It lays out ways that she
could challenge the antiracist education reforms others have been working so hard for. 107 This official
guidance exemplifies how anti-CRT laws endorse, adopt, and enforce ideologies of denial. First, it
billText.aspx?id=1080&txtFormat=html&sy=2021 [https://perma.cc/466X-MN6Z].
102

See, e.g., Okla. Title 70 § 24-157, supra note 101 (banned list includes the idea that “an individual, by virtue of his
or her race or sex, is inherently racist, sexist or oppressive, whether consciously or unconsciously”); Idaho Code § 33-138, supra
note 101 (banned list includes the idea “that the United States of America and the state of Idaho are fundamentally or systemically
racist or sexist”).
103
Laura Meckler & Hannah Natanson, New critical race theory laws have teachers scared, confused and self-censoring, WASH.
POST (Feb. 14, 2022), https://www.washingtonpost.com/education/2022/02/14/critical-race-theory-teachers-fear-laws/
[https://perma.cc/CG7B-5LRP]; Mike Hixenbaugh, Laws restricting lessons on racism are making it hard for teachers to discuss the massacre
in Buffalo, NBC NEWS (May 18, 2022), https://www.nbcnews.com/news/us-news/buffalo-shooting-teachers-racism-lawsrcna29500 [https://perma.cc/BGB8-ADE2]
104
Tyler Kingkade, Critical Race Theory Battles Are Driving Frustrated, Exhausted Educators Out of Their Jobs, NBC NEWS
(July 12, 2021), https://www.nbcnews.com/news/us-news/critical-race-theory-battles-are-driving-frustrated-exhaustededucators-out-n1273595 [https://perma.cc/5UCH-XLH5]; Umme Hoque, Anti-Critical Race Theory Efforts Put Unique Pressures on
BIPOC Teachers, PRISM (Aug. 25, 2021), https://prismreports.org/2021/08/25/anti-critical-race-theory-efforts-put-uniquepressures-on-bipoc-teachers/ [https://perma.cc/N85Y-TJ8W].
105

Indiana Attorney General Todd Rokita, Parents’ Bill of Rights 7 (Jul. 28, 2021),
https://www.in.gov/attorneygeneral/files/Parents-Bill-of-Rights.pdf [https://perma.cc/SR8L-PTXS] (“CRT, The 1619 Project
and other similar ideologies attempt to create their own truths through historical concepts and Marxists [sic] ideologies, seeking
to abolish individual rights and redistribute wealth. As such CRT’s teachings have a discriminatory effect against students who
are inappropriately defined as having ‘privilege’ or being ‘oppressors’ based solely on their race.”).
106
Id. at 13. (“Classroom instruction rooted in CRT teachings clearly runs afoul of broad non-discrimination
protections, equal protection, Title VI of the Civil Rights Act of 1964, and well-established Indiana law.”).
107
Id. at 20-26. In other states, some anti-CRT laws create a right of action for parents. See, e.g., N.H. RSA 354-A:34,
and RSA 193:40:III, RSA 193:40:IV (2021), supra note 101; contra Iowa Code § 25A.1 (2021), supra note 101, at 1.4b, 2.4d, 3.4d
(no right of action); see also Ky. B.R. 60 (pre-filed for 2022), available at https://apps.legislature.ky.gov/
recorddocuments/bill/22RS/BR60/orig_bill.pdf [https://perma.cc/HC6R-L27P]; Idaho H.B. 488 (2022), available at
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2022/legislation/H0488.pdf [https://perma.cc/T5FF-TGWP]
(adding a right of action for parents to existing anti-CRT law).
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prioritizes the emotional comfort of the white racism denier and bolsters her surreal ideological tirade
with the power of the state. Second, the legal claim that CRT violates federal antidiscrimination laws
endorses both the denialist demonization of CRT as “reverse racism” and the denialist post-Brown legal
framework that inverts the original purpose of federal antidiscrimination laws. Finally, the chilling effect
of anti-CRT laws entrenches denial by limiting the ability of educators and young people to speak and
learn openly about race.
Anti-busing and anti-CRT laws each represent a moment of denialist “whitelash”108 in which
an antiracist movement’s call for change was twisted until unrecognizable, then viciously opposed in a
way that shifted the center of discourse and limited progress. 109 Segregationists in the wake of Brown
reduced the struggle for equitable educational resources, inclusion, and dignity into a vicious fight over
“busing” that left the spotlight on student enrollment as the only measure of integration. The resulting
legal framework not only leaves schools as segregated today as they were before the Civil Rights
movement,110 but also erases the importance of elements like school culture, curriculum, pedagogy, and
teacher diversity, which are each of paramount importance for creating antiracist, inclusive schools. In
the Black Lives Matter era, as antiracist educators increasingly began to address these cultural issues,
for example by teaching ethnic studies, reactionary white lawmakers again contorted and rejected this
progress—decrying it as militant left indoctrination. The vision of antiracist education that today’s
movements are calling for is not limited to enrollment and resources alone, nor is it limited to
curriculum and pedagogy alone; rather, it remains insistently comprehensive. 111 But given denial’s
stubborn hold on education law, reaching this future, and making it sustainable, will require radical
change.
C. Non-reformist steps are necessary for a future beyond denial
As Part IB has shown, denial is embedded in the laws that keep schools segregated and that
attempt to mandate what children can understand about racism. This legal system is enacting relentless
anti-Black cruelty while simultaneously concentrating white advantage and further curating white
racism. Educational segregation encompasses both the process of “monopolizing whiteness” by
concentrating resources in advantaged schools, and the vast landscape of privatization, capitalist
exploitation, and divestment that leads to “the soft coercive migration of youth of color, especially poor
youth of color, out of sites of public education and into militarized and carceral corners of the public

108
See Josiah Ryan, ‘This Was a Whitelash’: Van Jones’ Take on the Election Results, CNN (Nov. 9, 2016),
https://www.cnn.com/2016/11/09/politics/van-jones-results-disappointment-cnntv/index.html [https://perma.cc/HVK3EES8].
109

See Mark Keierleber, Critical Race Theory and the New ‘Massive Resistance,’ THE 74 MILLION (Aug. 18, 2021) (using
historical examples and quotes from advocates to compare the anti-CRT fervor to massive resistance).
110
Erica Frankenberg, Jongyeon Ee, Jennifer B. Ayscue & Gary Orfield, HARMING OUR COMMON FUTURE:
AMERICA’S SEGREGATED SCHOOLS 65 YEARS AFTER BROWN (May 10, 2019), https://escholarship.org/
content/qt23j1b9nv/qt23j1b9nv.pdf?t=prg405.
111
See Miriam Nunberg & Laura Petty, A New Federal Approach to School Integration, Inspired by Student Activists, THE
CENTURY FOUNDATION (Aug. 16, 2021), https://tcf.org/content/report/new-federal-approach-school-integration-inspiredstudent-activists/ (comparing contemporary school integration movement demands to the set of five school integration factors
that the Supreme Court endorsed in Green v. County School Bd. of New Kent County, Va., 391 U.S. 430 (1968) before it returned to
allowing and enforcing school segregation).
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sphere.”112 Noliwe Rooks describes this as “slow murder”—a less-visible counterpart to the racist state
violence enacted by police and prisons.113 Change is needed now and the stakes are high; this system is
causing incalculable harm. But precisely because denial is so entrenched, incremental legal changes are
not a possible solution.
Recent education law scholarship has increasingly recognized that post-Brown colorblind
rhetoric and resegregation have shaped the racist ideologies that white people hold. 114 But education
law scholars rarely offer prescriptions that take direct aim at ideology as such. If legal prescriptions do not
account for the endemic nature of denial or contemplate ways to counteract it, their power will be
severely limited. As an example, consider Erika Wilson’s Monopolizing Whiteness, discussed above in Part
IB. After identifying how school segregation perpetuates white racism, Wilson proposes a novel legal
solution: using antitrust law to challenge the agglomeration of resources in predominately white,
advantaged schools.115 There is an inherent tension in describing the ideological aspect of the problem
as incisively as Wilson does and then proposing a solution to be implemented by a court. Would today’s
federal judges be able to understand the problem as Wilson does? Would they be willing to adopt her
prescription? What lasting change would this achieve? How would it be protected after a judgment was
reached?116
112

Michelle Fine & Jessica Ruglis, Circuits and Consequences of Dispossession: The Racialized Realignment of the Public Sphere for
U.S. Youth, 17 TRANSFORMING ANTHROPOLOGY 20, 20 (Apr. 10, 2009). Using testimony from “survivors” of under-resourced
schools, gathered in preparation for education adequacy litigation, Fine & Ruglis document how schools enact “educational
dispossession” and “systemic miseducation” such that “children are learning . . . that cumulative disadvantage and disinvestment
are systematic moves of the state.” 22–23. See generally ROOKS, supra note 24 (explaining how segregation enables exploitation);
STEVE SUITTS, OVERTURNING BROWN (2020) (on school choice).
113
ROOKS, supra note 24, at 31. Abolitionist educator Bettina Love, following Patricia Williams, uses the term “spirit
murder.” Bettina L. Love, Anti-Black State Violence, Classroom Edition: The Spirit Murdering of Black Children, 13 J. CURRICULUM &
PEDAGOGY 22, 22 (2016); Bettina L. Love, How Schools Are ‘Spirit Murdering’ Black and Brown Students, EDUC. WK. (May 23, 2019),
https://www.edweek.org/leadership/opinion-how-schools-are-spirit-murdering-black-and-brown-students/2019/05
[https://perma.cc/JTF5-4MPB]; Patricia Williams, Spirit-Murdering the Messenger: The Discourse of Fingerpointing as the Law’s Response
to Racism, 42 U. MIAMI L. REV. 127, 151–52 (1987).
114
Wilson, supra note 28, at 2404-14; Bell, supra note 13, at 685; see generally Kevin Brown, The Road Not Taken in Brown:
Recognizing the Dual Harm of Segregation, 90 VA. L. REV. 1579 (2004) (explaining how recognition of the dual harm of segregation
could have altered subsequent Supreme Court decisions that narrowed the scope of desegregation remedies); Angela OnwuachiWillig, Reconceptualizing the Harms of Discrimination: How Brown v. Board of Education Helped to Further White Supremacy, 105 VA. L.
REV. 343 (2019); see also Osamudia R. James, White Like Me: The Negative Impact of the Diversity Rationale on White Identity Formation,
89 N.Y.U. L. REV. 425 (2014) (describing how the rhetoric of affirmative action jurisprudence has affected the psychology of
white students in higher education); Johnson, supra note 17, at 335 (noting that “[n]o child is born a racist” and racism is learned
from society); Terry Smith, White Backlash in a Brown Country, 50 VALPARAISO U. L. REV. 89, 98 (2015) (“Rarely, if ever, does
jurisprudence inform us of what racism does to its host. Yet white backlash—the adverse reaction of whites to the progress of
members of a non-dominant group—is symptomatic of a condition created by the gestalt of white privilege.”).
115

Wilson, supra note 28, at 2414–47.

116

Wilson suggests that her proposed antitrust framework could influence state courts deciding state constitutional
education equity or adequacy cases, federal courts interpreting the Equal Protection Clause, and/or state legislatures designing
school district boundary lines. Id. at 2445–46. She argues that antitrust provides a stronger framework for remedying racial
inequality than does equal protection as it is currently interpreted. Id. at 2440–43. However, she does not address the real impact
of Parents Involved: the possibility that equal protection can be used to threaten, encumber, and even dismantle favorable school
integration rulings regardless of their original source of legal authority, on the basis that they use impermissible racial
classifications. For example, schools in Hartford, Conn., which had been racially integrated pursuant to the settlement of a state
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Denial is now entrenched in half a century of school desegregation jurisprudence, and it is
increasingly being adopted into state laws. Tinkering at the edges of doctrine is not a viable path for
change. Many of the needed changes—to speak and teach openly about racism; to build race-conscious
enrollment policies that address locked-in patterns of white segregation and resource hoarding in
suburban schools—are now either illegal or at least severely encumbered by the threat of litigation.
Moreover, even if change could come from a court order, denialist ideologies are so deeply entrenched
that any attempts to mandate resource redistribution will inevitably once again be twisted and subverted
in some way. To meet this reality head-on, any functional theory of change must recognize the necessity
of lasting societal, ideological transformation and the power of social movements.117 In “imagining
with”118 education justice movements in the next Part II, I follow the lead of movement law and draw
on the abolitionist framework that contrasts reformist reforms with non-reformist steps.119
In the context of prison and police abolition, advocates distinguish between “reformist
reforms”—technocratic fixes that normalize and prolong the existing system, for example by giving
police more money or legitimacy—and “non-reformist steps,” which generate continued,
transformative participation toward radical change. A recent article by Amna Akbar lays out three
distinguishing features of non-reformist steps:120 they undermine the system rather than legitimate it, 121
are imagined by social movements rather than by technocratic elites,122 and continually expand
democratic participation.123 For example, Akbar characterizes the call to defund police as nonconstitutional lawsuit, recently switched to socioeconomic integration under threat from a federal equal protection challenge by
the Pacific Legal Foundation. Jacqueline Rabe Thomas, Federal Lawsuit Challenging School Racial Quotas is Withdrawn, CT MIRROR
(Jan.
29,
2020),
https://ctmirror.org/2020/01/29/federal-lawsuit-challenging-school-racial-quotas-is-withdrawn/
[https://perma.cc/5LCS-B9XV]; Permanent Injunction, Sheff v. O’Neill, LND HHD-CV17-S040566S (Conn. Super. Ct. Jan. 27,
2022),
https://images.law.com/contrib/content/uploads/documents/391/64710/permanent-injunction.pdf
[https://perma.cc/4VU7-ZR8F]. For empirical studies of the effects of switching from racial to socioeconomic integration, see
supra note 67.
117
Critical race scholars and their successors have long recognized that change comes from social movements. See
Amna A. Akbar, Sameer M. Ashar & Jocelyn Simonson, Movement Law, 73 STAN. L. REV. 821, 832–43 (2021).
118
Amna A. Akbar, Toward a Radical Imagination of Law, 93 N.Y.U. L. REV. 405, 479 (2018) (“It is time to turn to
something new, time for a radical reimagination of the state and of law—time to imagine with social movements.”).
119
Reformist Reforms vs. Abolitionist Steps to End Imprisonment, CRITICAL RESISTANCE (2021),
http://criticalresistance.org/wp-content/uploads/2021/02/CR_abolitioniststeps_antiexpansion_2021_eng.pdf
[https://perma.cc/546R-6UZN]. Non-reformist steps are also sometimes called “non-reformist reforms.” See, e.g., Amna A.
Akbar, Demands for a Democratic Political Economy, 134 HARV. L. REV. F. 90 (2020).
120

Akbar, supra note 119, at 103–06.

121

While “reformist reforms aim to improve, ameliorate, legitimate, and even advance the underlying system,” nonreformist steps “advance a radical critique and radical imagination” and “undermine the prevailing political, economic, social
system from reproducing itself.” Id. at 103–04.
122
While reformist reforms come from elites, non-reformist steps come from “social movements, labor, and organized
collectives of poor, working-class, and directly impacted people making demands for power over the conditions of their lives
and the shape of their institutions,” and the demands are generated through collective “processes of enfranchisement and
exercises in self-determination.” Id. at 105–06.
123
While reformist reforms are “about finding an answer to a policy problem,” non-reformist steps are about
“transformation: deepening consciousness, building independent power and membership, and expanding demands,” ultimately
creating “a vast extension of democratic participation” through “political education, mutual aid, organizing, and the building of
alternative institutions” that challenges the very “character of the state and of existing bourgeois democratic forms.” Id. at 106.
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reformist, in “contrast to conventional approaches . . . that typically focus on relegitimating police in
response to crisis and reinvesting in police through trainings, technologies, and policies.” 124 Ultimately,
Akbar notes that there is not always a clear-cut difference between reformist reforms and non-reformist
steps; rather, the distinction is a living framework that enables ongoing critique and realignment. 125
Transposing the reformist/non-reformist distinction into the education law context, I view a
change as “reformist” if it maintains the current system of denying and thus entrenching systemic
racism in education. This framework makes clear that, like police “reforms” that give more money to
the police, “reforms” in the name of education justice can also be counterproductive, specifically by
endorsing denialist ideology and thus prolonging the life of the existing segregated and unequal system.
Socioeconomic controlled choice, discussed in Part IB1, is a reformist reform. It takes the limits of the
existing system as given, fails to address the specific harms of racial segregation, and embraces the
required denialist rhetoric rather than pushing toward a more radical transformation that would
challenge existing legal frameworks and continually expand democratic participation toward genuinely
inclusive, antiracist schools.
The framework of non-reformist steps is not merely applied by analogy from abolition to
education justice. Rather, using this framework is a way to underline the inherent, deep connections
between abolition and education justice. Building a world where prisons are unimaginable requires
radically transforming schools, and certainly it requires uprooting denial. Despite the rapidly spreading
laws that are trying to silence them, many antiracist educators and education justice movements are and
have long been engaged in this kind of liberatory, transformative work. In Part II, I explore three case
studies of movements that could be described as advancing “non-reformist” steps to education justice,
meaning that they directly challenge denial and set their sights on a more radical, participatory vision of
antiracist change.
II.

CASE STUDIES OF CHANGE: “TEACHING AND LEARNING FREEDOM”

Non-reformist steps toward antiracist education confront and challenge the ideologies of
denial that are built into federal and state education law. They embody the principles identified in
Akbar’s three-part framework: they refuse to support or further the existing system of denial; they are
generated by social movements rather than being imagined within the limited boundaries of existing
legal doctrine; and they expand participation in a way that leads to ongoing transformative change. This
Part turns to three education justice movements to understand how they challenge denial with nonreformist steps. By way of background, in Part IIA, I first describe a shift that took place in the early
2000s: recognizing the impact of post-Brown denial, school resegregation and the growing hegemony of
colorblind ideology, critical race theorists and antiracism practitioners embraced the idea that
challenging racism through interpersonal dialogue and political education might be necessary to support
lasting, radical, structural change. Then, in Part IIB, I discuss three contemporary education justice
movements whose work is non-reformist in that it refuses to accept denial and instead incorporates
interpersonal, participatory, and structural steps toward an antiracist future.

124

Id. at 107.

125

Id. at 102–03 (“[W]hether something is non-reformist or reformist is about more than the nature of the demand
and its particulars: it is also a question of how the campaign is waged. . . . [T]he line is undoubtedly murky in practice.”)
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A. Interpersonal interventions can challenge denial and change behavior
I argue that non-reformist steps to antiracist education must refuse to normalize denial. One
way of challenging denial is through structured, interpersonal interventions that attempt to directly
change the ideologies that individual people hold. Critical race scholars and practitioners in the early
2000s conceived of this kind of interpersonal, ideological change as going hand in hand with and
motivating structural change. These ideas and practices held growing influence throughout the 2010s—
until they came to the attention of reactionary thinkers like Christopher Rufo who saw them as an
existential threat. This section first describes how legal scholars proposed ideological change working
in support of structural change, then details one particular antiracism intervention called Courageous
Conversation which is used in schools, and finally describes general criteria for making these
interventions effective. In articulating more precisely what interpersonal “antiracism work” is, how it
works, and what it should actually look like at its best, this section also serves to illustrate in more depth
why “anti-CRT” laws’ panicked assumptions about these programs being “reverse racist” are so
misguided.
1. Legal scholars recognized the necessity of ideological change
Early 2000s critical race theorists and education law scholars recognized the interlocking
relationship between denialist ideologies and the escalating legal crisis of school resegregation; some
even predicted that denial would be taken up in constitutional law with a rule like that of Parents
Involved.126 Two scholars in particular contemplated that massive cultural shifts would be necessary to
uproot racism and sustain lasting structural change. In 2004, Lani Guinier suggested that racial justice
advocates should reject post-Brown “racial liberalism” in favor of a more comprehensive, complex
“racial literacy.”127 Guinier proposed that people “rethink race as an instrument of social, geographic,
and economic control” and become attuned to its nuanced “psychological, interpersonal, and structural
dimensions.”128 In 2005, john powell criticized how desegregation had been distorted to focus only on
enrollment, erasing “true integration.”129 He proposed that schoolteachers foster transformative
positive interracial contact along with a “massive” public re-education campaign to “combat the
colorblind position” and “expose the institutional, structural and systemic nature of racism.” 130 These
theories of change were based in post-CRT realism about the doctrinal vitiation and co-optation of
Brown. They recognized that racial liberalism and court-ordered enrollment desegregation are not
enough to support sustainable, structural transformation toward racial justice. Given denial’s
chokehold, changing law in a sustainable, real way, they argued, would require directly changing
126

See, e.g., Richard D. Kahlenberg, Socioeconomic School Integration, 10 POVERTY & RACE 1, 3 (2001) (“[E]fforts to
promote school diversity by considering a student’s race may itself be unconstitutional. The Supreme Court has not definitively
ruled on this issue, but the election of George W. Bush certainly makes it more likely that a future Court majority will continue
down the path of requiring race-neutrality . . . “).
127

Lani Guinier, From Racial Liberalism to Racial Literacy: Brown v. Board of Education and the Interest-Divergence Dilemma,
91 J. AM. HIST. 92, 114–15 (2004).
128

Id. at 114–15.

129

john a. powell, A New Theory of Integrated Education: True Integration, in John Charles Boger & Gary Orfield, eds.,
SCHOOL RESEGREGATION 281 (2005).
130

Id. at 297–99, 300, 288.
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ideology itself.
In some ways, the optimism of these proposals may seem dated. Today, interpersonal
interventions like “anti-bias training” and “diversity training” that were novel in the early 2000s are
somewhat widespread, watered down, and can even be taken for granted. Cynicism about “diversity
training” is not unreasonable: it can sometimes be superficial, is easily co-opted, and in some contexts,
can itself be a reformist reform. But where it is actually tied with concrete shifts in power and policy,
political education that counters denial can be an important and easily overlooked part of larger scale
change. And in many places, the societal shift toward embracing antiracism, anti-bias and diversity
training is only just beginning to register. Perhaps the problem is not that diversity training doesn’t
work, but rather that it needs to be done better, in more places, and more intentionally to shift power
and support sustained structural change.
2. Courageous Conversation and ethnic studies combat racism in schools
As the denialist legal frameworks invented after Brown became the newly dominant form of
racist ideology in the 1990s, antiracist education practitioners began to directly counter these ideologies
through structured, interpersonal dialogue.131 Today, interventions that try to address racism and
challenge denial interpersonally through political education can take myriad forms and exist in many
contexts. This broad category includes, for example, antiracism workshops facilitated by consultants
for corporations and nonprofits,132 courses and programs in the higher education context, 133
professional development programs for K-12 educators and school administrators, 134 and even
grassroots organizing and social movements that embrace similar methods and theories of change. 135
131
See, e.g., History, THE NATIONAL SEED PROJECT, https://perma.cc/4UDT-8CC8 (teacher-led professional
development initiative built around interpersonal dialogue on privilege and oppression); Mission & History, STIRFRY SEMINARS
& CONSULTING, https://stirfryseminars.com/about-stirfry/mission-history/ [https://perma.cc/X52Q-3HP2] (training on
cross-cultural communication); see also Stephen G. Bloom, Lesson of a Lifetime, SMITHSONIAN MAGAZINE (Sep. 2005),
https://www.smithsonianmag.com/science-nature/lesson-of-a-lifetime-72754306/
[
https://perma.cc/4MVF-DF6U]
(simulation for students to analyze and discuss racial imbalances and implications).
132

See generally LORIANN ROBERSON, CAROL T. KULIK & RAE YUNZI TAN, Effective Diversity Training, THE OXFORD
HANDBOOK OF DIVERSITY AND WORK (Quinetta M. Roberson ed., 2013) (empirical study of workplace diversity training from
an organizational psychology perspective).
133
See generally SARA AHMED, ON BEING INCLUDED: RACISM AND DIVERSITY IN INSTITUTIONAL LIFE (2012)
(discussing diversity work in higher education in the U.K. from the perspective of faculty and practitioners); PATRICIA GURIN,
BIREN (RATNESH) A. NAGDA & XIMENA ZUNIGA, DIALOGUE ACROSS DIFFERENCE (2013) (empirical study of a dialogue-based
intervention used with higher education students); Kevin Woodson, Diversity Without Integration, 120 PENN ST. L. REV. 807, 864
(2016) (discussing same); on diversity, inclusion and antiracist pedagogy in legal education specifically, see Dorothy A. Brown,
Taking Grutter Seriously: Getting Beyond the Numbers, 43 HOUS. L. REV. 1 (2006); Tiffany D. Atkins, #ForTheCulture: Generation Z and
the Future of Legal Education, 26 MICH. J. RACE & LAW 115 (2020).
134
See generally Yolanda Sealey-Ruiz, Dismantling the School-to-Prison Pipeline Through Racial Literacy Development in Teacher
Education, 8 J. CURRICULUM & PEDAGOGY 116 (2011) (briefly defining the purpose and contents of racial literacy development
in teacher education); Rebecca Rogers & Melissa Mosley, A Critical Discourse Analysis of Racial Literacy in Teacher Education, 19
LINGUISTICS & EDUC. 107 (2008) (analyzing one example); Jessica H. Bottiani et al., Promoting Educators’ Use of Culturally Responsive
Practices: A Systematic Review of Inservice Interventions, 69 J. TEACHER EDUC. 367 (2018) (empirical meta-analysis of programs).
135

See generally David Scharfenberg, Opinion, Here Come the White People – A New Antiracist Movement Takes Flight,
BOSTON GLOBE (June 12, 2020), https://www.bostonglobe.com/2020/06/12/opinion/white-anti-racist-movement-hasarrived/ [https://perma.cc/SFX9-ZZN2] (discussing Showing Up for Racial Justice [SURJ], other white antiracist organizing,

243

Published by Penn Law: Legal Scholarship Repository,

25 U. PA. J.L. & SOC. CHANGE 4 (2022)
One of the most popular examples of a “diversity training” that is used in schools is Courageous
Conversation, which has its roots in the same era as Guinier and powell’s proposals discussed above.
Today’s education justice movements often call for antiracism or anti-bias training for teachers along
with a host of other changes, and Courageous Conversation is a specific example of an anti-bias training
that could be adopted by a school in response to movement pressure. Because this is an intervention
that (until anti-CRT laws) exists largely in the world of education rather than law, readers may be
unfamiliar, so in this subsection I describe Courageous Conversation in more detail and show how each
step of its process is designed to counter denial. I also compare Courageous Conversation to ethnic
studies by contending that both create ideological change in support of larger-scale structural change.
Courageous Conversation tries to reduce the harm caused by teachers’ racism. It also aspires
to lay the groundwork for school communities to push towards implementing more racially equitable
and actively antiracist policies.136 Developed in the early 1990s, it is now used in school districts across
the country.137 Courageous Conversation works to “engage, sustain, and deepen interracial dialogue
about race” so that they can progress to “the point where authentic understandings and meaningful
actions occur.”138 The process is guided by a compass, pictured below, which encourages participants
to be more self-aware.139 Four agreements set the terms for participation. 140 Finally, six conditions,
explored sequentially, move the conversation deeper until participants develop a shared understanding
of how race and whiteness operate, so they can work together to build an antiracist school culture. 141

and deep canvassing); DiDi Delgado, Whites Only: SURJ and the Caucasian Invasion of Racial Justice Spaces, MEDIUM (Apr. 1, 2017),
https://medium.com/the-establishment/whites-only-the-caucasian-invasion-of-racial-justice-spaces-7e2529ec8314
[https://perma.cc/3LR5-ZW8A] (critiquing SURJ).
136

SINGLETON, supra note 19, at 259-73 (examples of conversations leading to system-wide policy change).

137

Id. at xix.

138

Id. at 26.

139

Id. at 29 (“I developed the Compass as a personal navigational tool to guide participants through these conversations.
It helps us to know where we are personally as well as to recognize the direction from which other participants come.”).
140
The four agreements are: “1. [S]tay engaged. 2. [S]peak your truth. 3. [E]xperience discomfort. 4. [E]xpect and
accept non-closure.” Id. at 27. See also id. at 70–78 (discussing the agreements in more depth).
141
The six conditions are: “1. Establish a racial context that is personal, local, and immediate. 2. Isolate race while
acknowledging the broader scope of diversity and the variety of factors and conditions that contribute to a racialized problem.
3. Develop understanding of race as a social/political construction of knowledge, and engage multiple racial perspectives to
surface critical understanding. 4. Monitor the parameters of the conversation by being explicit and intentional about the number
of participants, prompts for discussion, and time allotted for listening, speaking, and reflecting. Use the Courageous Conversation
Compass . . . to determine how each participant is displaying emotion—mind, body, and soul—to access a given racial topic. 5.
Establish agreement around a contemporary working definition of race, one that is clearly differentiated from ethnicity and
nationality. 6. Examine the presence and role of Whiteness and its impact on the conversation and the problem being addressed.”
Id. at 28.
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142

The compass, agreements, and conditions are designed to interrupt patterns of denial. The
compass asserts the necessity of deep emotional, moral, intellectual, and action-based engagement as
contrasted with surface-level equivocation and apologetics. The agreements draw participants in
through the initial stages of fragility and discomfort toward a deeper conversation. The first and second
conditions push people to locate themselves and their own agency within larger systems, and to break
the white taboo against talking about race. 143 The third and fourth conditions require participants to
meaningfully listen to counternarratives.144 Finally, the fifth and sixth conditions push the group to
collectively change their perception of how race operates, to internalize a new framework and work
together to dismantle white supremacy.145
Another intervention that directly challenges denial in schools is ethnic studies, introduced in
Part IB2, which is “the critical and interdisciplinary study of race, ethnicity and indigeneity with a focus
on the experiences and perspectives of people of color in the United States.” 146 Ethnic studies courses
resist the typical whitewashed curriculum and teach a more inclusive and accurate history. 147 Ethnic
studies is more than just a curriculum for students, however. 148 The push for schools to teach ethnic
studies courses often overlaps with advocacy for teachers to engage in antiracist professional

142
Image created by author based on Courageous Conversations Table Tent Printable, ST. PAUL PUB. SCH. (Apr. 6. 2017),
https://www.spps.org/site/default.aspx?PageType=3&ModuleInstanceID=59054&ViewID=C9E0416E-F0E7-4626-AA7BC14D59F72F85&RenderLoc=0&FlexDataID=61146&PageID=22950&Comments=true [https://perma.cc/MHB8-AESJ].
143

See SINGLETON, supra note 19, at 87–114.

144

See id. at 115–64.

145

See id. at 165–214.

146

Vasquez, supra note 75.

147

Ethnic studies courses have often been the focus of advocacy by and for communities of color (see infra Part II.B.2
discussing the Education for Liberation Network, which supports the movement for ethnic studies nationwide), as they provide
a valuable opportunity for students of color to learn history that specifically explores and affirms their identity, but these courses
are also important and beneficial for white students. Melinda D. Anderson, The Ongoing Battle Over Ethnic Studies, THE ATLANTIC
(Mar. 7, 2016), https://www.theatlantic.com/education/archive/2016/03/the-ongoing-battle-over-ethnic-studies/472422/
[https://perma.cc/A8PR-RYM2] (“[W]hite students have been miseducated about the roles of both whites and people of color
throughout history. . . . [C]ulturally relevant lessons allow white children to not only learn about people of color, but also white
people’s roles as oppressors and activists fighting for racial change.”) (internal quotation marks omitted).
148

Id.
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development to transform their pedagogy itself. 149 Advocates for ethnic studies have argued that
educators need to “engage in a process of self-study and go through their own ethnic studies journey,”
including “interrogating and deconstructing the white Eurocentric norm of the classroom and
expectations of education.”150
While Courageous Conversation or similar antiracism training is generally used among
educators and ethnic studies courses are offered to students, both are often implemented together. 151
In fact, teaching ethnic studies well requires educators to engage in antiracist personal and professional
development. These programs exemplify a theory of change about racism that is both realistic and
hopeful. They recognize that dominant, denialist racist ideologies are extremely sticky and hard to
unsettle. Sustained, purposeful, interpersonal work is necessary to change beliefs and behavior. But this
change is not impossible; rather, when done on a large scale it can be part of building movement in
support of sustainable structural changes.
3. Risks, critiques, and criteria for making these interventions effective
In this subsection, I discuss concerns and risks related to interpersonal diversity work. Most
of the critiques I address are from the left, i.e., they concern whether these programs do enough to
challenge white supremacy, but describing best practices for this work in more detail also serves to
illustrate why the arguments animating “anti-CRT” laws are so deeply misguided.
First, “diversity” and even “antiracism” are slippery concepts that risk becoming commodified
or used in a superficial way to maintain the status quo. 152 Shallow diversity efforts can be a way to
burnish a corporation’s image and increase profits while doing little to change racist employment
practices.153 Second, poorly facilitated diversity work can be unproductive and even harmful for

149

Id.; Miriam Pawel, Ethnic Studies in California, 21 EDUC. NEXT 24, 31 (2021).

150

Vasquez, supra note 75.

151

For example, when Arizona banned ethnic studies, state officials noticed the Courageous Conversation book when
shutting down Tucson’s MAS program. González v. Douglas, 269 F. Supp. 3d 948, 958 (D. Ariz. 2017).
152
Daniel HoSang, A Wider Type of Freedom, in ANTIRACISM, INC., supra note 24, at 57, 74 (“Like race itself, antiracism
‘floats’ as a signifier; it has no inherent political valence or meaning. . . . To some commentators, antiracism has become so
thoroughly depoliticized that it no longer holds any possibility of transforming social, economic, and political relations writ
large.”).
153

Id. at 68–72 (examples showing how “[m]ulticultural logics, incorporations, and representations are central to the[]
core business strategy” of large corporations); Frank Dobbin & Alexandra Kalev, The Origins and Effects of Corporate Diversity
Programs, THE OXFORD HANDBOOK OF DIVERSITY AND WORK; see also Loriann Roberson, Carol T. Kulik & Rae Yunzi Tan,
supra note 132 (comparing “initiatives designed to quash managerial bias” unfavorably with “innovations designed to engage
managers in promoting workforce integration” in terms of their effects on workforce composition); Williams & Cox, supra note
24 (finding that people’s likelihood of taking action to remedy workplace inequality depends on the underlying beliefs behind
why they say they care about workplace diversity).
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participants of color.154 Third, attempts to challenge white racism risk re-centering white people.155 Any
theory of change that focuses too much on white “race traitors” specifically as change agents is
“incomplete at best and reinforces the invisibility of people of color at worst.” 156 Dismantling white
supremacy is a project that can and should include white people, but without re-centering whiteness.
Antiracism work should not become empty and self-congratulatory. Raising consciousness among
white people is not an end in itself where the privileges of whiteness continue to obtain through the
harm, dispossession, and oppression of others. The goal must be to change actions and accelerate
structural change.
Instead of abandoning the early-2000s promise of interpersonal antiracism interventions or
surrendering to the chilling effect of anti-CRT laws that seek to silence this work, it is more important
than ever to talk about race in ways that challenge denial, raise consciousness and build capacity for
structural change. Taking the criticisms of this work seriously means that it must be done with extreme
intentionality and thoroughness to make it effective rather than counterproductive. Throughout the
different settings where interpersonal interventions have been used to change ideology, there are some
specific aspects that distinguish particularly effective antiracist political education from weak or
counterproductive attempts.
First, at its best, work that counters racism through interpersonal dialogue must be a multidimensional praxis, marrying action with political education, self-reflection, and emotional
engagement.157 In other words, it must result in deep ideological transformation that leads to actual
changes in behavior, policy, and school or workplace structures; “diversity work” that stops at
presenting information is not the goal.
Second, this work done well is intersectional and contextual rather than one-size-fits-all, and
ongoing rather than a one-time fix.158 Diversity trainings should be customized to address the specific,
154

Sheryl Nance-Nash, How Corporate Diversity Initiatives Trap Workers of Colour, BBC: WORKLIFE (Sept. 13, 2020),
https://www.bbc.com/worklife/article/20200826-how-corporate-diversity-initiatives-trap-workers-of-colour
[https://perma.cc/222Z-Q9J9] (discussing how companies ask employees of color to take on the work of diversity training and
to relive trauma); Shanna B. Tiayon, How to Avoid Doing Harm When You Discuss Race at Work, GREATER GOOD MAG. (Sept. 14,
2020),
https://greatergood.berkeley.edu/article/item/how_to_avoid_doing_harm_when_you_discuss_race_at_work
[https://perma.cc/AU7D-D5SJ] (describing how diversity dialogues can be “fertile ground” for microaggressions and racist
power imbalances).
155

OLSON, supra note 10, at 112 (“The desire to create a positive white identity quickly turns a well-meaning antiracism
into white narcissism.”); ZEUS LEONARDO, RACE FRAMEWORKS 89 (James A. Banks 2013) (critiquing whiteness studies);
Delgado, supra note 135 (critiquing white antiracist movement organizing).
156

LEONARDO, supra note 155, at 110.

157

Perry & Shotwell, supra note 19 (arguing that propositional, tacit, and affective knowledge are all important for
antiracist praxis); Guinier, supra note 127, at 114–15 (defining racial literacy as “an interactive process” that “emphasizes the
relationship between race and power,” “reads race in its psychological, interpersonal, and structural dimensions” and “depends
upon the engagement between action and thought”); Vasquez, supra note 75 (“This work must be done in community because it
is more than just readings and tests and papers and presentations. Ethnic studies is rooted in civic engagement, service learning
and community collaboration. This has always been about being out in the community as much as it was about being in the
books.”) (quoting Dale Allender). Some anti-CRT bills, recognizing this, also ban service learning. See, e.g., H.R. 3979, 87th Leg.
(Tex. 2021), at 2, https://capitol.texas.gov/tlodocs/87R/billtext/pdf/HB03979I.pdf [https://perma.cc/3Q7K-58EV] (banning
teachers from making part of a course “service learning in association with any organization engaged in lobbying for legislation
at the local, state or federal level, or in social or public policy advocacy”).
158

Roberson, Kulik & Tan, supra note 132, at 342–45 (discussing the importance of conducting a detailed analysis of
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intersectional patterns of racialized harm that are happening within a given school or workplace. They
should not use cookie-cutter language or stop after reciting textbook points. They should continually
evolve and push the community collectively to change any concrete policies they have control over, to
iteratively question what equity requires and hold one another accountable for progress, and to advocate
together for larger-scale structural change.
Third, dialogue must be carefully and intentionally facilitated so that it is productive for all
participants and does not cause harm.159 Participants of color should not be assumed to have a
particular experience or asked to recount trauma for the edification of white peers, white people should
not be casually recounting racist things they did and seeking absolution, and learning experiences should
engage the audience emotionally to a level of productive discomfort while facilitating the processing of
those emotions such that they lead to actual changes in behavior.
Finally, while centering accountability and change, there is an ethos of deep love and respect
for the humanity of all participants.160 This should be modeled by facilitators; it does not mean forcing
individual participants of color to respect colleagues who are causing them harm. It also does not mean
eliminating conflict or negative emotions. For white participants, moving through denial can
understandably raise many emotions including shame, guilt, anger, and grief.
Anti-CRT laws characterize “CRT” as pushing some individuals to feel “discomfort, guilt,
anguish” on account of their race or sex.161 But a good diversity training would not be overly simplistic
by saying that someone should feel guilty merely “because of” being white. Rather, the reason white
people often feel these emotions in diversity trainings is because they are human emotions—a completely
appropriate emotional reaction when, as a human, you learn that you are causing harm, have caused
harm in the past, and/or harm has been caused for your benefit. So even if discomfort and other
challenging emotions come up in diversity trainings, ultimately, anti-CRT laws are still largely
mischaracterizing how and why these emotions are involved. The point of diversity training is not to
teach hate or resentment towards any one group, but rather to openly learn about and collectively work
to repair the harms of systemic racism. This process, in turn, tends to bring out a lot of challenging
emotions for the many white people who are coming to it from a culturally imposed ideology of
denial—and it also requires a lot of behavioral change from the many white people whose racist actions
are causing harm.
the organization’s needs, operations, and personnel before beginning diversity training); SINGLETON, supra note 19, at 75–76
(“[P]articipants must commit to an ongoing dialogue. . . . [There are] no neat and tidy tasks, processes, or timelines with
guaranteed solutions. . . .”); see also SINGLETON, at 28 (“Isolate race while acknowledging the broader scope of diversity and the
variety of factors and conditions that contribute to a racialized problem.”).
159
Roberson, Kulik & Tan, supra note 132, at 7–9; Hässler et al., infra note 160, at 221–29 (identifying criteria that make
intergroup contact likely to increase both disadvantaged and advantaged group members’ support for social change); SINGLETON,
supra note 158, at 28 (“Monitor the parameters of the conversation by being explicit about the number of participants, prompts
for discussion, and time allotted for listening, speaking, and reflecting. . . .”); see supra note 154 and accompanying text.
160
Roberson, Kulik & Tan, supra note 132, at 348–50 (discussing the use of confrontation, negative emotions, and
constructive follow-up such as positive reinforcement to raise consciousness and decrease backlash for white participants in
diversity training); Tabea Hässler et al., Intergroup Contact and Social Change: An Integrated Contact-Collective Action Model, 77 J. SOC.
ISSUES 217, 225, 228 (2020) (suggesting that, for both disadvantaged and advantaged group members, intergroup contact is more
likely to increase support for social change when awareness is raised both of individuals’ distinct group identities and of a shared,
positive, superordinate identity).
161

See, e.g., H.R. 1775, Reg. Sess. (Okla. 2021) at 3 (banned list includes the idea that “any individual should feel
discomfort, guilt, anguish, or any other form of psychological distress on account of his or her race or sex”).
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Overall, in my view, to dismiss or overlook the possibilities for antiracist political education
based on its worst instances would be a mistake. These practices can be a way of reducing harm, for
example by starting a conversation that interrupts a longstanding culture of denial and silence in a
school or workplace and increases people’s ability to engage in continued organizing for structural
change. Moreover, this work is important because in its absence—i.e. in a world without any efforts to
directly change ideology, discourse, and social consciousness—the denialist regimes that have already
been adopted will continue to shape public consciousness, and even if any progressive changes do
somehow become imposed by law, those legal solutions will continue to be co-opted, undermined, and
violently resisted by a racist white public.
B.

Education justice movements embrace non-reformist steps against denial

In this section, I offer three case studies of education justice movements that are advancing
non-reformist steps to dismantle white supremacy in education. These organizations—Education for
Liberation Network, IntegrateNYC, and Integrated Schools—collectively represent just a small sample
of the rich landscape of education justice advocacy groups and networks across the country. 162 In
advancing non-reformist steps toward antiracist education, each of these organizations is refusing to
legitimate ideologies of denial; and each embraces a theory of change that blends interpersonal, cultural
change with attempts to influence policy and law, thereby introducing ideas from outside the reigning
legal frameworks and continually transforming democratic participation. My intention in describing
these organizations’ work in this way is not to limit or define them, but rather to draw out common
themes in hopes that doing so will illuminate broader implications.
1. IntegrateNYC advocates for real integration
IntegrateNYC is a youth movement in New York City 163 that embraces a comprehensive
162
See, e.g., ABOLITIONIST TEACHING NETWORK (last visited 2021), https://abolitionistteachingnetwork.org/
[https://perma.cc/GK39-AR2X]; Alliance for Educational Justice, TWITTER, (last visited May 28, 2021)
https://twitter.com/4edjustice [https://perma.cc/E2VJ-AWTH]; BLACK LIVES MATTER AT SCHOOL (last visited May 28,
2021), https://www.blacklivesmatteratschool.com/ [https://perma.cc/J59Q-WKBS]; BLACK ORGANIZING PROJECT (last
visited May 28, 2021) (Oakland), http://blackorganizingproject.org/ [https://perma.cc/D9TL-W7GV]; CHICAGO TEACHERS
UNION, https://www.ctulocal1.org/; DIGNITY IN SCHOOLS CAMPAIGN (2017), https://dignityinschools.org/
[https://perma.cc/HH8B-GYQY];
#DIVERSIFYOURNARRATIVE
(last
visited
May
28,
2021),
https://www.diversifyournarrative.com/ [https://perma.cc/QB8L-REJX]; JOURNEY FOR JUSTICE ALLIANCE (2019),
https://j4jalliance.com/ [ https://perma.cc/N5TB-QWYF]; NEW YORK COLLECTIVE OF RADICAL EDUCATORS (last visited
May 28, 2021), http://www.nycore.org/ [https://perma.cc/2Q6S-56M4]; PHILADELPHIA STUDENT UNION (2019),
https://www.phillystudentunion.com/ [https://perma.cc/LQF8-XK73]; PROVIDENCE STUDENT UNION (last visited May 28,
2021), https://www.pvdstudentunion.org/ [https://perma.cc/N7KV-QPZ9]; TEACHERS 4 SOCIAL JUSTICE (last visited May 28,
2021) (Bay Area), https://t4sj.org/ [https://perma.cc/33T9-Q7ZJ]. See generally MARK R. WARREN, LIFT US UP, DON’T PUSH
US OUT! (2018); DENISHA JONES & JESSE HAGOPIAN, BLACK LIVES MATTER AT SCHOOL (2020); Journey for Justice Alliance,
On The Ground Podcast, APPLE PODCASTS (2019), https://podcasts.apple.com/us/podcast/on-the-ground/id1451647210
[https://perma.cc/3P3H-8LBD].
163
New York is home to the most segregated schools in the United States. The Civil Rights Project, NEW YORK
STATE’S EXTREME SCHOOL SEGREGATION (Mar. 2014), https://www.civilrightsproject.ucla.edu/research/k-12education/integration-and-diversity/ny-norflet-report-placeholder/ES_NY_CRP_031014.pdf [https://perma.cc/S47U-5TFD].
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model of school integration for racial justice. IntegrateNYC’s platform is called the 5 R’s of Real
Integration:164 Race and Enrollment, Resources, Relationships, Restorative Justice, and
Representation.165 This model excavates and refreshes the comprehensive Civil Rights era demands
that subsequently became narrowed to focus only on enrollment rather than truly equitable, inclusive
schools.166 It differs from previous “efforts in the name of integration that maintain[ed] the
dehumanization of students and communities of color inherent in segregation.” 167 In contrast, it is a
“multifaceted and intersectional” path to “rebuilding, or rather reimagining, a truly democratic and
liberatory educational system.”168 IntegrateNYC’s goal is to “transform our schools into spaces that
affirm, empower, and educate young people.”169
By remaining clear about the comprehensive racial justice goals of integration, IntegrateNYC
refuses to accept the existing system of denial that keeps schools segregated and silent about race.
IntegrateNYC’s platform could have focused on integrating enrollment only. However, this would have
bought into a denialist, assimilationist model of integration that claims to care about diversity while still
maintaining systemic racism in schools. Alternatively, IntegrateNYC’s platform could have excluded
integration and instead focused only on all the other aspects of racial justice inside schools. But this
also would have been denialist in a way, because it would have ignored the larger structures of
segregation; it would have stopped short of disrupting white people’s ability to exclude and to hoard
resources.
IntegrateNYC’s demands are also non-reformist because rather than being invented within
164
IntegrateNYC, THE
[https://perma.cc/GF7R-WYS7].

5

RS

OF

REAL

INTEGRATION

(2022),

https://integratenyc.org/platform

165
“Race and Enrollment” means transforming New York City’s “complex, inefficient and hyper-competitive high
school admissions process” into a system “reflecting the diversity of the city.” “Resources” means equitable access to sports,
music, arts, healthy school lunch, and AP courses. “Relationships” includes culturally responsive teaching and ethnic studies.
“Restorative Justice” involves removing police and metal detectors from schools, funding counselors, and protecting “the
integrity and humanity of each student.” “Representation” means hiring faculty who “is inclusive and elevates the voices of
communities of color, immigrant communities, and the LGBTQIA+ community so that student identities and experiences are
reflected in the leadership” and creating a pipeline for students to become educators. Id.; see also IntegrateNYC, Spring 2018: Still
Not Equal, CAMPAIGNS (2021), https://integratenyc.org/campaign [https://perma.cc/NBX6-RVBC] (“Relationships. The city
release money for schools to design curriculum for an ethnic studies electives in all high schools and pay teachers to do that
work.”); IntegrateNYC, THE NEWS 4 (2019), https://issuu.com/integratenyc/docs/the_news_vf_v2 [https://perma.cc/GR4TYZ9W] (“Recommendation. Secure funding to train and support educators in culturally responsive instruction.’); id. at 23 (“We
demand the city council approve a budget that invests in restorative justice and counselors an divests from policing and metal
detectors.”); id. at 19.
166

See Matt Gonzalez, Taking Up the Mantle on a Forgotten History: New York City Integration, THE METROPOLITAN CENTER
RESEARCH ON EQUITY AND THE TRANSFORMATION OF SCHOOLS: METRO BLOG (2019),
https://steinhardt.nyu.edu/metrocenter/vue/taking-mantle-forgotten-history-new-york-city-integration
[https://perma.cc/7TWY-8FSD]; Nunberg & Petty, supra note 111.
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Matt Gonzales, A Framework for Integration Rooted in Racial Justice, THE METROPOLITAN CENTER FOR RESEARCH ON
EQUITY
AND
THE
TRANSFORMATION
OF
SCHOOLS:
METRO
BLOG
(Nov.
7,
2018),
https://research.steinhardt.nyu.edu/site/metroblog/2018/11/07/a-framework-for-integration-rooted-in-racial-justice/
[https://perma.cc/GA8K-P3K2].
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A Framework for Integration Rooted in Racial Justice, supra note 167.
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Group,
MAKING
THE
GRADE
9
(Feb.
https://docs.wixstatic.com/ugd/1c478c_4de7a85cae884c53a8d48750e0858172.pdf [https://perma.cc/8HT5-4NVA].
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the limited epistemic world of technocratic elites, they are written by young people directly affected by
segregated schooling. The demands include some aspects that fall within the realm of traditional
education law (equitable funding and integrated enrollment), but they also include things that
policymakers might not normally consider (school lunch, sports) and changes that are more cultural,
interpersonal, and directly relevant to the experience of going to school (antiracist teaching, ethnic
studies courses, restorative justice).170 The fact that all of these are included also shows how combatting
denial requires ideological, cultural, and structural change.
Finally, IntegrateNYC embraces the third non-reformist principle from Akbar’s framework:
enfranchisement, self-determination, and continuously expanding democratic participation. Their
mission is “to develop youth leaders who repair the harms of segregation and build authentic integration
and equity.”171 To “develop youth leaders” is embodied in the group’s organizational structure: young
people make up most of the board and paid staff, while adults participate in the work as allies. Their
platform is created by young people and the structure of their organization is designed to consistently
empower and uplift young people.172
IntegrateNYC’s theory of change includes social transformation, policymaking, and legal
action. A large amount of their work is movement building among young people and supporting young
people in speaking up about the systems that affect them.173 In 2017, some representatives of
IntegrateNYC participated in the mayor’s School Diversity Advisory Group (SDAG). 174 This work
resulted in the city adopting the 5 R’s into their official education policy goals. 175 However, the city has
made little concrete progress on achieving these goals. In 2020, IntegrateNYC filed a comprehensive,
youth-led lawsuit challenging systemic racism in New York City schools. 176 Recently, a group of white
parents, represented by the same lawyer who represented Trump,177 intervened in the ongoing case,
claiming that IntegrateNYC’s demands threaten their view of how education should operate. 178 As with
the ongoing resistance and litigation over anti-CRT bills, more attention will be warranted in the coming
170

Id.

171

IntegrateNYC, Our Mission (2022), https://integratenyc.org/mission [https://perma.cc/H3QR-PRJ4].
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IntegrateNYC, Programs (2022), https://integratenyc.org/programs [https://perma.cc/ESM9-M6MN].
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Id.

174
SDAG published two reports: MAKING THE GRADE, supra note 169, and MAKING THE GRADE II (Aug. 2019),
https://steinhardt.nyu.edu/sites/default/files/2020-05/Making-the-Grade-II_0.pdf [https://perma.cc/K8J4-7FDU].
175

NYC Dep’t of Educ., SCHOOL DIVERSITY ADVISORY GROUP RECOMMENDATIONS (2021),
https://www.schools.nyc.gov/about-us/vision-and-mission/diversity-in-our-schools/school-diversity-advisory-grouprecommendations [https://perma.cc/9HWQ-3EKJ].
176
Complaint, IntegrateNYC v. State, No. 152743 (N.Y. Sup. Ct., filed Mar. 9, 2021); see also Public Counsel, Protecting
New York City Students’ Right to an Antiracist Education, INTEGRATENYC V. NEW YORK (2022),
https://publiccounsel.org/litigation/integratenyc-v-new-york/ [https://perma.cc/3SPJ-UXAQ].
177
The group is Parents Defending Education, represented by Consovoy McCarthy. See Ann E. Marimow, Coming to
Trump’s Defense: An Unconventional Lawyer for an Unconventional President, WASH. POST (Aug. 22, 2019),
https://www.washingtonpost.com/local/legal-issues/coming-to-trumps-defense-an-unconventional-lawyer-for-anunconventional-president/2019/08/21/f877214a-9382-11e9-aadb-74e6b2b46f6a_story.html [https://perma.cc/93G3-VEWR].
See also Maurice Cunningham, Koch Connections and Sham Grassroots of Parents Defending Education, NETWORK FOR PUBLIC
EDUCATION (Apr. 13, 2021), https://networkforpubliceducation.org/blog-content/maurice-cunningham-koch-connectionsand-sham-grassroots-of-parents-defending-education/ [https://perma.cc/5H4X-YPKA].
178

IntegrateNYC v. State, 2021 WL 2480060 (June 17, 2021).
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months as this conflict against reactionary denialist ideology progresses on the legal battlefield. 179
2. Integrated Schools changes white/privileged parents’ behavior
Founded in 2015, Integrated Schools is a national “grassroots movement of, by and for
parents who are intentionally, joyfully and humbly enrolling their children in integrating schools.” 180
The members of Integrated Schools initially described themselves as “white and/or privileged” 181 but
have since shifted to become a “multiracial coalition.” 182 Their goal is to change their own ideologies
and behavior so that they stop hoarding educational resources in ways that harm and exclude others. 183
Their vision of “meaningful integration” is an ongoing process where families have equitable power
and educational opportunities, schools respect “the needs and dreams of all students and families,” and
schools truly become shared communities with “true partnership” and “mutual investment.”184
Integrated Schools refuses to normalize post-Brown ideologies of denial about school
segregation. Where denialist ideology shifts the blame for today’s educational inequalities away from
white racism, Integrated Schools recognizes that “White parents have been the key barrier to the
advancement of school integration and educational equity.” 185 Where denialist ideology venerates Brown
as having ended racism and inequality, Integrated Schools recognizes that “the burden of these failed
[desegregation] efforts has fallen on marginalized communities.” 186 In their description of how they
chose their name, the organization explains that reckoning honestly with history is a core part of their
work:
If our goal is to grab people, to gently welcome parents into the fold, choosing a less
off-putting name makes perfect sense (“Opt IN” or “Let’s All Go to School
Together!” or “Parents for Justice for All Students”?). As a few marketing folks have
warned, the PR challenge of ‘Integrated Schools’ is colossal. . . .
But we have come to the limits of what [choosing a less “off-putting” name] can
accomplish and our children still attend separate and unequal schools. It is time now
179
To read updates as the case progresses, see Public Counsel, Case Developments, INTEGRATENYC V. NEW YORK (2022),
https://publiccounsel.org/litigation/integratenyc-v-new-york/case-developments/ [https://perma.cc/A228-YTKZ].
180

INTEGRATED SCHOOLS (2021), integratedschools.org/ [https://perma.cc/DT8Y-9H2F].

181

Id.

182
Ali Takata, People of Color in Integrated Schools, INTEGRATED SCHOOLS
https://integratedschools.org/people-of-color-in-integrated-schools/ [https://perma.cc/8L4W-AZJS].

(Sep.

20,

2021),

183
They describe how “the smog we breathe” in white and/or privileged, segregated circles consists of racist narratives
that motivate and justify racist behaviors; their mission is to confront these untruths and change behavior. Integrated Schools,
How White &/or Privileged Families Interact with School Integration, YOUTUBE, at 0:28 (Nov. 14, 2018),
https://www.youtube.com/watch?v=VGNxlwqoZ1U [https://perma.cc/XH7E-G2EQ].
184

8MQB].

About Integrated Schools, INTEGRATED SCHOOLS (2021), integratedschools.org/about/ [https://perma.cc/D2B5-

185
Id. (“Many White and/or privileged families use their privilege to access more heavily-resourced schools,
concentrating privilege and isolating their children from learning and growing with classmates who have different life experiences.
The result for students of color is often high concentrations of vulnerability in under-resourced schools.”).
186

Id.
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to engage explicitly with integration, without fuzzy feel-goods, without whimsical
euphemisms, without flinching. Integration for the sake of integration. Integration
for the sake of equity and democracy.
We cannot shy away from the violence of integration’s historical roots: the busing
and protests and federal troop deployments, the redlining of neighborhoods and
secession of districts. This is part of our national story, and its lessons must anchor
us. To build trust between communities that have for too long lived separately, we
must be unequivocal in acknowledging our past.187
In addition to refusing to legitimate denial, Integrated Schools also rejects technocratic, elitecreated, one-time solutions, instead embracing the non-reformist principle of continuously
transforming and expanding democratic participation. Their goal is not to shortcut to a defined
outcome like having a certain number of white parents enroll their children in a predominately Black
school. In fact, they recognize that this kind of overzealous action when based in racist assumptions
can cause harm.188 Instead, to build a sustainable movement for real integration, they believe that white
and/or privileged parents must not only desegregate (enroll their child in an integrating school), but
meaningfully integrate (continue to work against white supremacy culture including in their own actions
and behavior).189 Only then—”with ‘skin in the game’”190 and ongoing commitment to antiracist
action—can they be helpful co-conspirators191 in antiracist advocacy in their local context, such as
advocating for policies like those in the 5 R’s platform.
Overall, the model that Integrated Schools embraces to transform how education operates
sits outside of traditional legal theories of change. They primarily focus on changing the consciousness
and behavior of the people—white and/or privileged parents—who currently hold an outsized amount
of power in local policymaking and decision-making. Along with this interpersonal, ideological change,
they seek to support and join in coalitions advocating for antiracist policy changes at the local and
hyperlocal level. Ultimately, they imagine vast structural changes—equitable educational opportunity
for everyone; an end to the “caste system of public education [that] magnifies our polarization, harming
our children . . . [and] presenting grave threats to justice and our democracy as a whole.” 192 But they
recognize that these structural changes cannot happen via a single change in law or policy from within the
power structures that currently exist. Instead, there must be a wholesale shift to embodying the values
187
On Choosing the Name ‘Integrated Schools’, INTEGRATED SCHOOLS (2021), integratedschools.org/about/on-choosingthe-name-integrated-schools/ [https://perma.cc/KJU9-YN4T].
188
About Integrated Schools, supra note 184 (“To the extent we have enrolled our children in these schools, we have treated
diversity primarily as a commodity for the benefit of our own children; and/or entered these schools with the assumption that
they are broken and need White parents to fix them.”).
189
They encourage “listening to families of color about the needs of our schools and the children who already attend
them, and by working to build community and relationships” and “understanding that when we arrive, our impact matters more
than our intent.” Id.
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How White &/or Privileged Families Interact with School Integration, supra note 183, at 3:07.
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See Tiffany Jana, The Differences Between Allies, Accomplices & Co-Conspirators May Surprise You, AN INJUSTICE! (Feb. 8,
2021), https://aninjusticemag.com/the-differences-between-allies-accomplices-co-conspirators-may-surprise-you-d3fc7fe29c
[https://perma.cc/8AMP-BZD6].
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About Integrated Schools, supra note 184.
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of shared power and democratic decision-making starting from the hyperlocal (school and classroom)
level.
3. Education for Liberation Network advances ethnic studies
The Education for Liberation Network was founded in 1999 as a coalition between local
teacher groups in multiple cities.193 It has over 1300 members nationwide including teacher activist
groups, youth organizations, public schools, and university professors. 194 “[F]ounded and primarily
facilitated by folks of color,” it “focuses on liberatory education. . . . and helps [people] learn and grow
in ways that support a more just society.” 195 The members of the Education for Liberation Network
work to create and advocate for schools that, by speaking openly about past injustices, give young
people the power, choice, and freedom to build a more just world. Their mission statement defines
“education for liberation” as “[t]eaching young people the causes of inequalities and injustices in society
and how communities have fought against them” and “[h]aving the young people develop . . . the belief
in themselves that they can challenge those injustices,” and then teaching skills to “support[] young
people in taking action that leads to disenfranchised communities having more power.”196 The
Education for Liberation Network’s focus on liberatory self-determination by young people and the
educators who work with them stands in contrast to policy-first theories of education reform. Instead,
it embodies the non-reformist principles of expanding political participation and moving away from
elite-driven, technocratic solutions toward ideas created by the people most affected.
One of the major projects of the Education for Liberation Network, consistent with its
mission, is to support local organizations in fighting for ethnic studies.197 Depending on the context,
this can mean anything from pushing a school to create an ethnic studies elective, pushing a district to
make ethnic studies a graduation requirement,198 pushing a state to make ethnic studies a graduation
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The Education for Liberation Network Mission and Vision, EDUCATION FOR LIBERATION NETWORK,
https://www.edliberation.org/about-us/our-vision/ [https://perma.cc/U7N7-BE3Y] (last visited Apr. 14, 2022).
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Our Work, EDUCATION FOR LIBERATION NETWORK, https://www.edliberation.org/our-work/
[https://perma.cc/V4QW-86CS] (last visited Apr. 14, 2022). Other major ongoing efforts by Education for Liberation Network
include youth-of-color-led liberation learning, Young Peoples’ Bill of Rights, abolitionist education, disability justice, and
decolonization. Personal Communication from Leigh Patel and Awo Okaikor Aryee-Price, Education for Liberation Board
Members (May 2, 2022) (on file with author).
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Youth organizers in the Twin Cities recently succeeded in this effort. Poder Unidos and Jose Alvillar, Our Schools!
Poder Unidos and Navigate MN’s Ethnic Studies Work in Minneapolis, FREE MINDS, FREE PEOPLE: BLOG SERIES (June 11, 2019),
http://fmfp.org/2019/06/our-schools/ [https://perma.cc/3MRU-LEUN]; Free Minds, Free People, Local Organizing, FREE
MINDS, FREE PEOPLE, http://fmfp.org/local-organizing/ [https://perma.cc/CA4Y-8M5N ] (last visited Apr. 14, 2022) (“SEAB
is currently involved in an intense struggle over the implementation of ethnic studies in all public schools within St. Paul.”); Mara
Klecker, Minneapolis Adds Ethnic Studies to High School Graduation Requirements, STAR TRIBUNE (Nov. 27, 2020, 6:37 P.M.),
https://www.startribune.com/minneapolis-adds-ethnic-studies-to-high-school-graduation-requirements/573214041/
[https://perma.cc/23XP-324T]; Anthony Lonetree, St. Paul Schools Eye Ethnic Studies Requirement, STAR TRIBUNE (May 5, 2021,
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requirement,199 or pushing back when a state tries to ban ethnic studies, as in Arizona. 200 By doing this
work, the Education for Liberation Network is directly rejecting and challenging hegemonic ideologies
of denial.
While IntegrateNYC focuses on empowering youth leaders and Integrated Schools focuses
on changing privileged parents’ behavior, Education for Liberation Network has the teacher-studentcommunity relationship at the heart of its theory of change. Its vision is a world where economically
and racially marginalized young people have the knowledge and skills to challenge injustice, and it
recognizes teachers’ outsize power to shape the information, opportunities, and values that young
people receive. While educators can sometimes play a liberatory role, they also all too often can be part
of the problem—maintaining punitive schools that not only push students of color into the criminal
legal system but themselves function as extended carceral space. 201 Recognizing this, another of
Education for Liberation Network’s major projects is a partnership with Critical Resistance focusing
on abolitionist education.202 Like the campaign for ethnic studies, the vision for abolitionist education
melds interpersonal, social, and structural change for an antiracist future.203
III. IMPLICATIONS: SOCIETAL AND LEGAL CHANGE MUST PROGRESS HAND IN
HAND
Denial is entrenched in education law. Non-reformist, antiracist change must refuse to
legitimate this system. It must be imagined outside existing doctrine, and it must wreak ongoing
transformation to democratic participation itself. In the face of bitter opposition and the escalating,
dystopian threat of “anti-CRT” laws, education justice movements are persistently doing this vital work.
Viewing education justice as a fight against denial should push education law scholars to reassert why
antiracist education is important, to refocus on local decision-making, and to reconsider the power of
ideological change in support of structural change.
A. Embrace a long view: education law shapes the next generation’s ideology
“Anti-CRT” advocates get one thing right: they recognize the centrality of schools as a
battleground for directly shaping what children believe and what policies they will fight for in future
199
Anderson, supra note 147. In California, Governor Gavin Newsom recently vetoed a bill to make ethnic studies a
graduation requirement, but local districts are still working on implementing ethnic studies curricula. Thomas D. Elias, Opinion,
California’s Ongoing Ethnic Studies Debate Moves to Local School Districts, L.A. DAILY NEWS (Apr. 9, 2021, 7:00 A.M.),
https://www.dailynews.com/2021/04/09/californias-ongoing-ethnic-studies-debate-moves-to-local-districts/
[https://perma.cc/B3Y7-F9LJ]; Vasquez, supra note 75; Pawel, supra note 149.
200

See supra Part IB2.
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See generally Fine & Ruglis, supra note 112; Johnson, supra note 17, at 380; David Stovall, Schools Suck, But They’re
Supposed To: Schooling, Incarceration and the Future of Education, 13 J. CURRICULUM & PEDAGOGY 20 (2016); David Stovall, Are We
Ready for ‘School’ Abolition? Thoughts and Practices of Radical Imaginary in Education, 17 TABOO 51 (2018) (articulating a change in label
from “school to prison pipeline” to “school-prison nexus” and arguing for the abolition of carceral forms of schooling).
202
Anti-Prison Industrial Complex Work, EDUCATION FOR LIBERATION NETWORK, https://www.edliberation.org/ourwork/anti-pic/ [https://perma.cc/K99V-YEDT] (last visited Apr. 14, 2022).
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Id. (arguing that teachers should engage in political education “reading-into-action,” critical self-reflection and
conversations, critical analysis and advocacy to change school and district policies, and organized political action).
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generations. Silencing antiracist education is a last-ditch attempt to keep children in denial and prevent
them from joining in the multiracial, intersectional, coalitional abolitionist movements that are radically
transforming our society. In contrast to the heated character of “anti-CRT” discourse, traditional
education reform debates tend to sound in drier, more technical-sounding questions: how should the
state allocate funding? How should it hold schools accountable for raising student achievement? But
these questions, too, have far-reaching impacts. They shape who has power and voice in the next
generation. And they shape the ideologies that children inherit, which determine what they will do with
the political power they have. Resisting the “anti-CRT” fervor adequately, then, requires confronting it
on its own terms by reasserting a long view of the critical importance of antiracist education
policymaking in everything from larger structural choices like equitable funding and integrated
enrollment down to more local, hot-button issues like curriculum, pedagogy, and school culture.
B.

Define education law broadly to include local and hyperlocal choices

Education law includes not only constitutional law but state, local, and hyperlocal policies like
textbooks and classroom assignments. The vitiation of Brown and the absence of federally protected
education rights creates a vacuum designed to leave privileged parents with immense freedom to
exclude, segregate, and shape ideology at the local level. Choices made by school boards and even
school administrators are the product of flawed processes in which some people impose structures that
shape other people’s lives—in other words, they are law. Yet they receive relatively little attention
compared to education law at larger scales. Recent innovative efforts to articulate federal education
rights are admirable.204 Yet, as discussed in Part IC, a court battle, win or lose, will never be a shortcut
for the continuing work of changing how schools operate and what they feel like for young people
every day. Education law scholars, following movement law, should devote more attention to
collaborating in solidarity with the local and hyperlocal efforts of education justice movements, using
law as one tool but not the only method for change. As I have shown, these movements’ efforts include
a mix of social and ideological change and base building, local policy change, and litigation. My brief
introduction to two national networks and one local group is, I hope, only the start of a more in-depth
conversation.
C. Changing the people who are making policy is part of changing policy
Critical race theory offers sobering lessons about the enduring centrality of racism and the
deep entrenchment of denial in the law. Education law scholarship can take these lessons seriously
while also drawing inspiration from the practical optimism of antiracist educators who unsettle denialist
ideologies every day in their work. It is tempting, especially today, to conceive of contested legal
decision-making as a numbers game or vote count rather than a truly deliberative process. But laws are
not made by disembodied decisionmakers with unchanging, predetermined preferences. Laws are made
204
See, e.g., Gary B. v. Whitmer, 957 F.3d 616 (6th Cir. 2020) (litigants asserted that access to literacy is a fundamental
right under substantive due process and equal protection); A.C. by Waithe v. McKee, 23 F.4th 37 (1st Cir. 2022) (litigants asserted
that civics education is a fundamental right under substantive due process and equal protection, and denial of civics education
violates the Sixth and Seventh Amendments and the Privileges and Immunities Clause); Brence D. Pernell, The Thirteenth
Amendment and Equal Educational Opportunity, 39 YALE L. & POL’Y REV. 420 (2021) (proposing that contemporary educational
inequality could be characterized as a badge or incident of slavery in violation of the Thirteenth Amendment).
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by humans with irrational beliefs and behaviors, shaped by culture and by past legal regimes. At the
hyperlocal level, changing education law can be an organic process that not only shifts power by the
force of organized social movements but also advances those movements by transforming the
ideologies of the people who currently hold too much power. The examples I have given—young
people taking a role in city policymaking and conveying the importance of a comprehensive vision for
reform; privileged parents speaking to one another, stepping back, and trying to participate in
meaningfully integrated school communities; educators trying to uproot racist teaching and create more
inclusive, empowering classrooms for students—show this interplay as an ongoing, imperfect work in
progress.
CONCLUSION
I have argued that denialist ideologies are both reflected in and perpetuated by education law
at both the federal and state level. These laws are causing massive amounts of harm by maintaining a
caste system that shapes not only children’s lives and opportunities but also the ideologies they inherit,
both overtly through curriculum, and more subtly through their experiences of segregation. Radical
change is necessary. Transposing the abolitionist framework of non-reformist steps and the methods
of movement law to the education context, I have described how three education justice movements
are actively confronting and challenging entrenched denial. These movements incorporate ideological,
social change alongside policymaking and legal battles to wreak radical structural transformation for an
antiracist future.
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